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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 927

[Doc. No. AMS—FV-11-0060; FV11-927-2
FIR]

Pears Grown in Oregon and
Washington; Assessment Rate
Decrease for Fresh Pears

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as a
final rule.

SUMMARY: The Department of
Agriculture is adopting, as a final rule,
without change, an interim rule that
decreased the assessment rate
established for the Fresh Pear
Committee (Committee) for the 2011—
2012 and subsequent fiscal periods from
$0.501 to $0.471 per standard box or
equivalent of fresh winter pears
handled. The Committee locally
administers the marketing order which
regulates the handling of fresh pears
grown in Oregon and Washington. The
Committee recommended the
assessment rate decrease because the
fresh winter pear promotion budget for
the 2011-2012 fiscal period was
reduced.

DATES: Effective April 12, 2012.

FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary Olson,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/

MarketingOrdersSmallBusinessGuide;
or by contacting Laurel May, Marketing
Order and Agreement Division, Fruit
and Vegetable Programs, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email:

Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
927, as amended (7 CFR part 927),
regulating the handling of pears grown
in Oregon and Washington, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

Under the order, Oregon-Washington
fresh pear handlers are subject to
assessments, which provide funds to
administer the order. Assessment rates
issued under the order are intended to
be applicable to all assessable fresh
pears for the entire fiscal period, and
continue indefinitely until amended,
suspended, or terminated. The
Committee’s fiscal period begins on
July 1, and ends on June 30.

In an interim rule published in the
Federal Register on August 31, 2011,
and effective on September 1, 2011, (76
FR 54075, Doc. No. AMS-FV-2011-
0060, FV11-927-2 IR), § 927.236 was
amended by decreasing the assessment
rate established for the Committee for
the 2011-2012 and subsequent fiscal
periods from $0.501 to $0.471 per
standard box or equivalent of fresh
winter pears handled. The Committee
recommended the assessment rate
decrease because the fresh winter pear
promotion budget for the 2011-2012
fiscal period was reduced. The
assessment rates for summer/fall and
“other” fresh pears remain unchanged
at $0.366 and $0.00, respectively.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1,581
producers of fresh pears in the regulated
production area and approximately 38
handlers of fresh pears subject to
regulation under the order. Small
agricultural producers are defined by
the Small Business Administration
(SBA)(13 CFR 121.201) as those having
annual receipts of less than $750,000,
and small agricultural service firms are
defined as those whose annual receipts
are less than $7,000,000.

According to the Noncitrus Fruits and
Nuts 2010 Summary issued in July 2011
by the National Agricultural Statistics
Service, the average price for fresh pears
in 2010 was $591 per ton. The 2010
farm-gate value of fresh pears grown in
Oregon and Washington is estimated at
approximately $249,500,579, based on
shipments of 19,189,400 44-pound
standard boxes. Based on the number of
fresh pear producers in the Oregon and
Washington, the average gross revenue
for each producer can be estimated at
approximately $157,812. Furthermore,
based on Committee records, the
Committee has estimated that 56
percent of Northwest pear handlers
currently ship less than $7,000,000
worth of fresh pears on an annual basis.
From this information, it is concluded
that the majority of producers and
handlers of Oregon and Washington
fresh pears may be classified as small
entities.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee and
collected from handlers for the 2011—
2012 and subsequent fiscal periods from
$0.501 to $0.471 per standard box or
equivalent of fresh winter pears
handled. The Committee unanimously
recommended 2011-2012 expenditures
of $8,827,860 and an assessment rate of
$0.471 per standard box or equivalent of
fresh winter pears. The assessment rate
of $0.471 is $0.03 lower than the
previous rate. The assessment rates for
summer/fall and “‘other” fresh pears
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remain unchanged at $0.366 and $0.00,
respectively. The Committee
recommended the assessment rate
decrease because the fresh winter pear
promotion budget for the 2011-2012
fiscal period was reduced.

The quantity of assessable fresh
winter pears for the 2011-2012 fiscal
period is estimated at 15,500,000
standard boxes or equivalent. Thus, the
$0.471 rate should provide $7,300,500
in assessment income. In addition,
income derived from summer/fall fresh
pear handler assessments, interest, and
miscellaneous income will be adequate
to cover the budgeted expenses.

This rule continues in effect the
action that decreased the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189, Generic
Fruit Crops. No changes in those
requirements as a result of this action
are anticipated. Should any changes
become necessary, they would be
submitted to OMB for approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Oregon-
Washington fresh pear handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

In addition, the Committee’s meeting
was widely publicized throughout the
Oregon-Washington pear industry and
all interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June 3,
2011, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

Comments on the interim rule were
required to be received on or before
October 31, 2011. No comments were
received. Therefore, for reasons given in
the interim rule, we are adopting the
interim rule as a final rule, without
change.

To view the interim rule, go to:
http://www.regulations.gov/

#!documentDetail;D=AMS-FV-11-0060-
0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), and the E-Gov Act (44
U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (76 FR 54075, August 31, 2011)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 927

Marketing agreements, Pears,
Reporting and recordkeeping
requirements.

PART 927—PEARS GROWN IN
OREGON AND WASHINGTON

m Accordingly, the interim rule
amending 7 CFR part 927, which was
published at 76 FR 54075 on August 31,
2011, is adopted as a final rule, without
change.

Dated: April 5, 2012.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-8676 Filed 4—10-12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 927

[Doc. No. AMS—FV-11-0070 FV11-927-3
FIR]

Pears Grown in Oregon and
Washington; Assessment Rate
Decrease for Processed Pears

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as a
final rule.

SUMMARY: The Department of
Agriculture is adopting, as a final rule,
without change, an interim rule that
decreased the assessment rate
established for the Processed Pear
Committee (Committee) for the 2011—
2012 and subsequent fiscal periods from
$8.41 to $7.73 per ton of summer/fall
processed pears handled. The
Committee locally administers the
marketing order which regulates the
handling of processed pears grown in
Oregon and Washington. The
Committee recommended the
assessment rate decrease because the

summer/fall processed pear promotion
budget for the 2011-2012 fiscal period
was reduced.

DATES: Effective April 12, 2012.

FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary Olson,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide;
or by contacting Laurel May, Marketing
Order and Agreement Division, Fruit
and Vegetable Programs, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email:

Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
927, as amended (7 CFR part 927),
regulating the handling of pears grown
in Oregon and Washington, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

Under the order, Oregon-Washington
processed pear handlers are subject to
assessments, which provide funds to
administer the order. Assessment rates
issued under the order are intended to
be applicable to all assessable processed
pears for the entire fiscal period, and
continue indefinitely until amended,
suspended, or terminated. The
Committee’s fiscal period begins on July
1, and ends on June 30.

In an interim rule published in the
Federal Register on August 30, 2011,
and effective on August 31, 2011, (76 FR
53811, Doc. No. AMS-FV-11-0070,
FV11-927-3 IR), § 927.237 was
amended by decreasing the assessment
rate established for the Committee for
the 2011-2012 and subsequent fiscal
periods from $8.41 to $7.73 per ton for
summer/fall processed pears handled.
The Committee recommended the
assessment rate decrease because the
summer/fall processed pear promotion
budget for the 2011-2012 fiscal period
was reduced.
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Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1,500
producers of processed pears in the
regulated production area and
approximately 51 handlers of processed
pears subject to regulation under the
order. Small agricultural producers are
defined by the Small Business
Administration (SBA)(13 CFR 121.201)
as those having annual receipts of less
than $750,000, and small agricultural
service firms are defined as those whose
annual receipts are less than $7,000,000.

According to the Noncitrus Fruits and
Nuts 2010 Preliminary Summary issued
in January 2011 by the National
Agricultural Statistics Service, the total
farm-gate value of summer/fall
processed pears grown in Oregon and
Washington for 2010 was $76,427,000.
Based on the number of processed pear
producers in the Oregon and
Washington, the average gross revenue
for each producer can be estimated at
approximately $50,951. Furthermore,
based on Committee records, the
Committee has estimated that each of
the Northwest pear handlers currently
ship less than $7,000,000 worth of
processed pears on an annual basis.
From this information, it is concluded
that the majority of producers and
handlers of Oregon and Washington
processed pears may be classified as
small entities.

In addition, there are five processing
plants in the production area, with one
in Oregon and four in Washington. All
five processors would be considered
large entities under the SBA’s definition
of small businesses.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee and
collected from handlers for the 2011—
2012 and subsequent fiscal periods from
$8.41 to $7.73 per ton for summer/fall
processed pears handled. The
Committee unanimously recommended

2011-2012 expenditures of $926,933
and an assessment rate of $7.73 per ton
for summer/fall processed pears. The
assessment rate of $7.73 is $0.78 lower
than the previous rate. The Committee
recommended the assessment rate
decrease because the summer/fall
processed pear promotion budget was
reduced.

The quantity of assessable processed
pears for the 2011-2012 fiscal period is
estimated at 120,000 tons. Thus, the
$7.73 rate should provide $927,600 in
assessment income. Income derived
from summer/fall processed pear
handler assessments, interest and other
income will be adequate to cover the
budgeted expenses.

This rule continues in effect the
action that decreased the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers.

In accordance with the Paperwork
Reduction Act of 1991 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189, Generic
Fruit Crops. No changes in those
requirements as a result of this action
are anticipated. Should any changes
become necessary, they would be
submitted to OMB for approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Oregon-
Washington processed pear handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

In addition, the Committee’s meeting
was widely publicized throughout the
Oregon-Washington pear industry and
all interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June 2,
2011, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

Comments on the interim rule were
required to be received on or before
October 31, 2011. No comments were
received. Therefore, for the reasons
given in the interim rule, we are
adopting the interim rule as a final rule,
without change.

To view the interim rule, go to:
http://www.regulations.gov/
#!documentDetail;D=AMS-FV-11-0070-
0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), and the E-Gov Act (44
U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (76 FR 53811, August 30, 2011)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 927
Marketing agreements, Pears,

Reporting and recordkeeping
requirements.

PART 927—PEARS GROWN IN
OREGON AND WASHINGTON

m Accordingly, the interim rule
amending 7 CFR part 927 which was
published at 76 FR 53811 on August 30,
2011, is adopted as a final rule, without
change.

Dated: April 5, 2012.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2012—-8638 Filed 4—10-12; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 8

RIN 3150-AJ02
[NRC-2011-0180]

Interpretations; Removal of Part 8

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
is amending its regulations to remove its
published General Counsel
interpretations of various regulatory
provisions. These interpretations are
largely obsolete, having been
superseded by subsequent statutory and
regulatory changes, and this part of the
Commission’s regulations is no longer
necessary.

DATES: Effective April 11, 2012.
ADDRESSES: Please refer to Docket ID
NRC-2011-0180 when contacting the

NRC about the availability of
information for this final rule. You may
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access information related to this final
rulemaking, which the NRC possesses
and is publicly available, by the
following methods:

e Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2011-0180.

e NRC’s Public Document Room
(PDR): You may examine and purchase
copies of public documents at the NRC’s
PDR, Room O1-F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Sean Croston, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Mail Stop 015-D21,

Washington, DC 20555—0001, telephone:

301-415-2585, email:
Sean.Croston@nrc.gov.

SUPPLEMENTARY INFORMATION: Various
NRC regulations provide the NRC
General Gounsel with authority to issue
binding written interpretations of the
NRC'’s regulations. Between 1956 and
1977, the General Counsel of the NRC
and its precursor, the Atomic Energy
Commission (AEC), occasionally
published such interpretations in Title
10 of the Code of Federal Regulations
(10 CFR) part 8. These interpretations
have not been updated, and contained
various provisions that have since been
superseded by statutory and regulatory
changes.

To resolve these problems and
prevent any confusion resulting from
mistaken reliance upon outdated
interpretations, the NRC is now
removing and reserving 10 CFR part 8.
This action is consistent with Section 2
of Executive Order 13579 (76 FR 41587;
July 14, 2011), which calls upon
independent regulatory agencies to
repeal outmoded and unnecessary rules.

I. Background

Less than one year after the Atomic
Energy Act of 1946 authorized the
creation of the NRC’s predecessor, the
AEC issued 10 CFR 40.50, “Valid
Interpretations” (12 FR 1855; March 20,
1947). Section 40.50 was the first AEC
regulation authorizing the agency’s
General Counsel to issue written
“interpretations” of other AEC
regulations, which would be valid and
binding upon the Commission. The
current 10 CFR 40.6 is almost identical
to the original 10 CFR 40.50.

Following the enactment of 10 CFR
40.50, the AEC and then the NRC added
very similar regulations to most of its
parts in Title 10 of the CFR. Like the
current rules authorizing General
Counsel interpretations, these rules did
not specify where the General Counsel
would publish written interpretations.

In 1956, AEC General Counsel
William Mitchell issued the first formal
General Counsel interpretation, 10 CFR
8.1, regarding inventions under Section
152 of the Atomic Energy Act (21 FR
1414; March 3, 1956).

Four years later, General Counsel L.K.
Olson issued the next formal
interpretation, published at 10 CFR 8.2,
which construed the Price-Anderson
Act, a provision that had been recently
added to the Atomic Energy Act in 1957
(25 FR 4075; May 7, 1960).

The AEC General Counsel Joseph
Hennessey then issued 10 CFR 8.3,
which related to the computation of
time when regulatory deadlines fell on
Saturdays, Sundays, or holidays (32 FR
11379; August 5, 1967). “Based upon
comments and further consideration,”
the Commission revoked that
interpretation in 1978 (43 FR 17999;
April 26, 1978).

General Counsel Hennessey also
published 10 CFR 8.4, which addressed
whether states could regulate materials
covered under the Atomic Energy Act
on the basis of radiological health and
safety (34 FR 7273; May 3, 1969). When
faced with a later industry petition for
rulemaking, the Commission defended
this rule, asserting that the
interpretation remained ‘““correct as it
stands” (67 FR 66075; October 30,
2002).

Lastly, the NRC General Counsel Peter
Strauss issued 10 CFR 8.5, which
interpreted contemporary illumination
and physical search requirements under
10 CFR 73.55 (42 FR 33265; June 30,
1977). Since the publication of 10 CFR
8.5 and revocation of 10 CFR 8.3 one
year later, the interpretations in 10 CFR
Part 8 have remained unchanged for
approximately thirty-three years.

II. Status of 10 CFR Part 8
Interpretations

The Administrator of the Office of
Management and Budget’s (OMB’s)
Office of Information and Regulatory
Affairs, recently issued a Memorandum
to the Independent Regulatory Agencies
regarding ‘“Executive Order 13579,
‘Regulation and Independent Regulatory
Agencies’” (July 22, 2011). This
Memorandum encouraged independent
agencies to identify “rules that are
obsolete, unnecessary, unjustified,
excessively burdensome, or counter-
productive,” and to modify or repeal
them. Moreover, the Memorandum
advised that agencies “‘should focus on
the elimination of rules that are no
longer justified or necessary.” This is
consistent with the longstanding policy
of the Administrative Committee of the
Federal Register, which maintains that
each agency should “amend its

regulations whenever the regulations are
rendered ineffective in whole or in part”
(54 FR 9670; March 7, 1989).

i. 10 CFR 8.1

When the AEC issued its first General
Counsel interpretation, regarding the
status of licensee inventions with
respect to Section 152 of the Atomic
Energy Act, that statute was unclear. It
referred to inventions “made or
conceived under any contract,
subcontract, arrangement, or other
relationship with the Commission.”
Thus, General Counsel Mitchell felt it
necessary to announce whether agency
licensees had a “‘relationship with the
Commission” under that section.

But five years later, Congress
amended Section 152 to its current
form, eliminating the “other
relationship” language. The legislative
history makes it clear that the purpose
of this amendment was to “more clearly
define the applicability of Section 152”
by eliminating its former “unclear”
language. See 107 Cong. Rec. 15514
(Aug. 22, 1961) (statement of Rep.
Aspinall); S. Rep. No. 87-746 at 8 (Aug.
16, 1961). Therefore, § 8.1 is “no longer
justified or necessary,” as it interprets a
statutory provision that no longer exists.

ii. 10 CFR 8.2

The next General Counsel
interpretation, 10 CFR 8.2, has remained
unchanged since 1960. It comments on
the international application of the
Price-Anderson Act. The interpretation
relied on “Section 110.” of the Atomic
Energy Act, which was the original
definition of ““nuclear incident.”” That
definition included occurrences causing
“damage”” without specifying the
location of that damage. But since the
issuance of § 8.2, that definition,
subsequently retitled as Section 11q.,
has been significantly amended to
explicitly cover damages “within or
outside the United States.” The
interpretation also relied on ““Section
11u.” of the Atomic Energy Act, the
original definition of ““public liability,”
which has since been amended and
retitled as Section 11w.

Moreover, §§ 8.2(h)—(i) pointed to a
“confusing” and “ambiguous”
legislative history, “since the language
of the Act [at that time] draws no
distinction between damage received in
the United States and that received
abroad.” The interpretation concluded
that Price-Anderson insurance should
cover damage to Canada or Mexico
caused by a nuclear incident in the
United States.

However, as noted above, the crucial
definition of “nuclear incident” has
been updated since 1960. In its
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amendments, Congress made it
absolutely clear that “nuclear incidents”
under Price-Anderson would include
incidents in America causing damage
“outside the United States.” There is no
longer any ambiguity, and thus no need
for the interpretation.

Section 8.2 is also confusing, because
it hinted at a potential controversy
involving “ambiguous” legislation
where there is none. The NRC
understands that some stakeholders still
rely on § 8.2 as valid guidance on the
scope of the Price-Anderson Act. The
NRC is attempting to end any such
confusion by removing this rule, which
has been rendered obsolete and is thus
“no longer justified or necessary.”

iii. 10 CFR 8.3

As indicated previously, the
Commission revoked the former General
Counsel interpretation at 10 CFR 8.3 in
1978.

iv. 10 CFR 8.4

Nine years ago, in response to a
petition for rulemaking, the Commission
reaffirmed the position set forth in 10
CFR 8.4, which discussed state
regulation of materials covered under
the Atomic Energy Act on the basis of
radiological health and safety (67 FR
66075; October 30, 2002). Although this
interpretation was never updated to
incorporate subsequent court decisions
and other events, the NRC continues to
adhere to the substance of the
interpretation in § 8.4. The removal of
10 CFR part 8 should not be read to
imply a change in the NRC’s substantive
position on this or any other issue.

v. 10 CFR 8.5

The last General Counsel
interpretation, 10 CFR 8.5, referred to
the illumination and physical search
requirements contained in a previous
version of 10 CFR 73.55. However,

§ 73.55 has been amended at least 18
times since this interpretation was
issued in June 1977. The latest version
of § 73.55 bears little resemblance to the
version interpreted in § 8.5.

For example, the interpretation relied
on provisions in §§ 73.55(c)(4), (c)(5),
and (d)(1) that no longer exist.
Moreover, it cited forthcoming revisions
to a guidance document that was itself
superseded thirty years ago.
Unsurprisingly, the NRC staff recently
concluded that § 8.5 is no longer needed
from a technical perspective, and
recommended removing that provision.
Thus, it is clear that the interpretation
at § 8.5 has also been ‘“‘rendered
ineffective’”” and should be removed.

III. Publication of Part 8 Interpretations

Under the Administrative Procedure
Act, 5 U.S.C. 552(a)(1)(D), all
“interpretations of general applicability
formulated and adopted by the agency”
must be “state[d] and currently
publish[ed] in the Federal Register for
the guidance of the public.” * All of the
General Counsel’s formal interpretations
in 10 CFR Part 8 were properly
published in the Federal Register. Other
agencies also continue to publish their
legal interpretations in the Federal
Register. See, e.g., Department of
Veterans Affairs, “Summary of
Precedent Opinions of the General
Counsel” (76 FR 4430; January 25,
2011); Department of Energy, “Office of
the General Counsel Ruling 1995-1
Concerning 10 CFR Parts 830 and 835”
(61 FR 4209; February 5, 1996).

However, publication in the CFR is
another matter. Beginning with an
opinion by then-Judge Scalia, the Court
of Appeals for the D.C. Circuit has
repeatedly held that under a provision
of the Federal Register Act, 44 U.S.C.
1510, ““the Code of Federal Regulations
[may] contain only documents having
general applicability and legal effect.”
Wilderness Society v. Norton, 434 F.3d
584, 596 (D.C. Cir. 2006), quoting Brock
v. Cathedral Bluffs Shale Oil Co., 796
F.2d 533, 539 (D.C. Cir. 1986). See also
American Mining Congress v. Mine
Safety & Health Admin., 995 F.2d 1106,
1109 (D.C. Cir. 1993) (“44 U.S.C. 1510
limits publication in [the] [Clode to
rules ‘having general applicability and
legal effect.” ).

Moreover, the administrative
regulations implementing 44 U.S.C.
1510 confirm that the CFR should
“contain * * * Federal regulation[s] of
general applicability and legal effect.”

1 CFR 8.1. The key to this limitation on
publication in the CFR is “legal effect.”

The D.C. Circuit long-ago established
that documents with “legal effect” are
those that “ha[ve] the force and effect of
statute.” Sheridan-Wyoming Coal Co. v.
Krug, 172 F.2d 282, 287 (D.C. Cir. 1949).
The interpretations in 10 CFR Part 8 do
not have the binding force and effect of
statute (67 FR 66076; October 30, 2002)
(agreeing that the NRC’s 10 CFR part 8
interpretations “‘presumably would not
be binding on a court”). Likewise,

10n the other hand, everyday interpretations of
particular applicability regarding specific factual
circumstances are not and need not be published
in the Federal Register. See U.S. Department of
Justice, Attorney General’s Manual on the
Administrative Procedure Act at 22—23 (1947) (“An
advisory interpretation relating to a specific set of
facts is not subject to [the publication requirement].
For example, a reply from the agency’s general
counsel to an inquiry from a member of the public
as to the applicability of a statute to a specific set
of facts need not be published.”).

regulations define the term ‘“Document
having general applicability and legal
effect”” to mean “any document issued
under proper authority prescribing a
penalty or course of conduct, conferring
a right, privilege, authority, or
immunity, or imposing an obligation.” 1
CFR 1.1. Interpretive rules like those in
10 CFR part 8 do not meet this
definition, as the General Counsel’s
interpretations do not have “legal
effect”” like the substantive regulations
published elsewhere in 10 CFR chapter
I

Therefore, the NRC has concluded
that it would be more prudent to remove
the obsolete interpretations in 10 CFR
Part 8 than to attempt to update these
provisions. Any future formal General
Counsel interpretations will be
published only in the Federal Register.

IV. Rulemaking Procedure

Because this rulemaking concerns
interpretive rules, the notice and
comment provisions of the
Administrative Procedure Act do not
apply under 5 U.S.C. 553(b)(A), and this
rule is immediately effective under 5
U.S.C. 553(d)(2). Additionally, the NRC
has determined that a post-
promulgation comment period would
serve no public interest under 10 CFR
2.804(e)(2) because the interpretations
have been superseded by subsequent
statutory and regulatory changes.

V. Environmental Impact: Categorical
Exclusion

This final rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(1). Therefore, the NRC has
not prepared an environmental impact
statement or an environmental
assessment for this rule.

VI. Paperwork Reduction Act
Statement

This final rule does not contain
information collection requirements
and, therefore, is not subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

VII. Regulatory Analysis

A regulatory analysis has not been
prepared for this final rule because the
NRC is eliminating regulations that have
been superseded by subsequent
statutory and regulatory actions, and
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this rule has no impact on health, safety,
or the environment. There is no cost to
licensees, the NRC, or other Federal
agencies.

VIII. Backfit Analysis

The NRC has determined that the
backfit rule does not apply to this final
rule because removal of these
interpretations does not involve any
backfits as defined in 10 CFR
50.109(a)(1). Therefore, a backfit
analysis is not required for this rule.

IX. Congressional Review Act (CRA)

In accordance with the CRA, the NRC
has determined that this action is not a
major rule and has verified this
determination with OMB’s Office of
Information and Regulatory Affairs.

List of Subjects in 10 CFR Part 8

Intergovernmental relations,
Inventions and patents, Nuclear power
plants and reactors.

PART 8—INTERPRETATIONS
[REMOVED AND RESERVED]

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is removing and reserving 10
CFR part 8.

m 1. 10 CFR part 8 is hereby removed
and reserved.

Dated at Rockville, Maryland, this 3rd day
of April 2012.

For the Nuclear Regulatory Commission.
Michael F. Weber,

Acting Executive Director for Operations.
[FR Doc. 2012—-8673 Filed 4—10-12; 8:45 am]
BILLING CODE 7590-01-P

FINANCIAL STABILITY OVERSIGHT
COUNCIL

12 CFR Part 1301
RIN 4030-AA02

Implementation of the Freedom of
Information Act

AGENCY: Financial Stability Oversight
Council.

ACTION: Final rule.

SUMMARY: The Financial Stability
Oversight Council (the “Council” or
“FSOC”) issues this rule to implement
provisions of the Freedom of
Information Act (the “FOIA”). This final
rule implements the requirements of the
FOIA by setting forth procedures for
requesting access to, and making

disclosures of, information contained in
Council records.

DATES: Effective date: May 11, 2012.

FOR FURTHER INFORMATION CONTACT:
Amias Gerety, Deputy Assistant
Secretary, Financial Stability Oversight
Council, at (202) 622-0502.

SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Wall Street Reform
and Consumer Protection Act, Public
Law 111-203 (the “Act”) establishes the
Council, which, among other functions,
is responsible for identifying and
responding to threats to the financial
stability of the United States. Section
112(d)(5)(C) of the Act provides that the
FOIA, “including the exceptions
thereunder, shall apply to any data or
information submitted under this
subsection and subtitle B.”

On March 28, 2011 (76 FR 17038), the
Council published a proposed rule that
would implement the requirements of
the FOIA as they apply to the Council.
The proposed rule, among other things,
described how information would be
made available and the timing and
procedures for public requests. See the
March 28, 2011 notice for a description
of the proposed rule.

II. This Final Rule and Discussion of
Public Comments

The comment period closed on May
27, 2011, and the Council received
comments from nine entities on the
proposed rule. Comments were received
from an insurance company, trade
associations, a federal government
agency, and consumer groups. This
section of the preamble sets out
significant comments raised, along with
FSOC’s responses to these comments,
and identifies where the Council has
made changes to the regulations.

Several commenters indicated that it
was unclear whether FOIA requests
could be submitted by electronic means.
In response, the regulation has been
modified throughout to clarify that
FOIA requests may be submitted via the
Internet and that online methods may be
used throughout the FOIA process.
Although it is likely that the Council
will initially rely on a Web form to
enable electronic receipt of FOIA
requests, the Council anticipates that,
eventually, email requests also could be
accommodated.

Section 1301.2, as proposed, stated
that, even though a FOIA exemption
might apply, the Council could make
discretionary disclosures if not
precluded by law. Some commenters
expressed concern that this provision
would give the Council unfettered

discretion and would result in the
unnecessary disclosure of sensitive
information. The Council is sympathetic
to these concerns and, as suggested by
the commenters, has modified the
language to make clear that the Council
will make discretionary disclosures after
weighing the particular facts and
circumstances of each request. In
considering requests under the FOIA,
the Council will carefully consider the
balance between protecting sensitive
information in accordance with the
FOIA, and the public interest in
disclosure. It will also take steps to
assure consistent handling of multiple
requesters for the same information.

Some commenters expressed concern
about what they perceived as overly-
strict procedural requirements in
§1301.5. The Council has revised this
section of the rule to explicitly afford
greater latitude for accepting and
processing requests that contain one or
more technical deficiencies. In
particular, § 1301.5(d), as added in the
final rule, provides that the Council may
not reject a request solely because the
request contains one or more technical
deficiencies. Moreover, the regulation
now more clearly states that requesters
will be notified when their requests fail
to meet the requirements that allow for
adequate and timely processing.

Some commenters suggested that
§1301.5 should also be modified to
make clear that fee waiver requests do
not necessarily need to be included with
the original FOIA request. Rather,
commenters urged the Council to allow
fee-waiver requests to be submitted at
any time prior to the processing of the
FOIA request. Accordingly, the Council
modified § 1301.5(b)(7) to allow a
requester to seek a fee waiver at a later
time.

Regarding the procedures in § 1301.6
governing records originating from other
agencies, some commenters suggested
that referrals to other agencies be
prohibited whereas others suggested
that such referrals be required in all
cases. The referral procedures as
originally proposed are consistent with
the statute and with case law, and FSOC
has determined to retain those
procedures. However, FSOC has
modified § 1301.6 to more clearly
describe how it will treat documents
originated by federal agencies and state
agencies.

In § 1301.8, governing the format of
the agency’s response to FOIA requests
and its description of the records
withheld, some commenters objected to
the use of the word “amount” rather
than “volume,” suggesting that FSOC
would only be providing information
regarding redactions within documents
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that were released and would not be
providing information regarding the
number of responsive documents
withheld in their entirety. That was not
FSOC’s intention, and the language has

been modified to address this concern.
It was also suggested that § 1301.8 be

modified to make clear that fees being
assessed by FSOC will be broken down
by search, review, and duplication fees.
This commenter also suggested that the
Council include a brief description of
the subject of the request in
acknowledgement letters. The Council
agrees and these changes have been

incorporated in this final rule.
Two commenters provided views on

§1301.10 related to requests for
business information. One commenter
urged the Council to modify the
provision to state that business
information provided by any submitter,
not just a business submitter, should not
be disclosed except as provided in
§1301.10. The Council agrees and has
changed the references to “business
submitter” to “submitter.” Another
commenter recommended that the
Council broaden the scope of protection
of business information beyond
Exemption 4 of the FOIA and eliminate
the scaled-back notice in § 1301.10(d) if
the number of submitters is voluminous.
Although the FSOC appreciates these
recommendations, it has determined
that the proposed changes are not
appropriate. The existing language is
consistent with the FOIA and Executive
Order 12600 (“Predisclosure
notification procedures for confidential
commercial information”). FSOC has,
however, determined to omit the
provision contained in § 1301.10(i)(4) of
the proposed regulation that stated only
limited notice would be provided if the
designation made by the submitter
appeared obviously frivolous. The
omission is intended to simplify the

predisclosure notification procedures.
Section 1301.11, governing

administrative appeals, has been
modified at the suggestion of the
National Archives and Records
Administration, Office of Government
Information Services (“OGIS”), to
remind requesters that OGIS’s
mediation services are available as a

non-exclusive alternative to litigation.
With respect to § 1301.12, governing

fees for processing requests for Council
records, several commenters expressed
the view that the listed duplication fees
in the proposed regulations were too
high and did not reasonably reflect the
likely costs of duplication. The Council
agrees and has reduced the listed fees to
accurately reflect the direct costs of
duplication.

ome commenters proposed that the
FSOC proactively post online the

calendars and travel records for high-
level FSOC officials. However, the
highest-level FSOC officials are the
members of the Council, who generally
are heads of other federal agencies. As
such, the FSOC has concluded that this
request is best directed, on a case-by-
case basis, to the specific member
agencies.

A couple of commenters proposed
that the regulation should require the
disclosure of all votes by members of
the Council in Council proceedings. The
Council has concluded that this is
unnecessary because the Council is
subject to the requirements of the FOIA,
see 5 U.S.C. 552(a)(5), as well as the
Council’s official transparency policy,
see http://www.treasury.gov/initiatives/
Documents/
FSOCtransparencypolicy.pdf.

Various other minor changes were
made to the regulation—some in
response to comments received. For
example, in § 1301.7(e)(3), a sentence
was added to indicate that if a request
is disaggregated, the requester will be
notified. In addition, the term
“deletion” was replaced with the term
“redaction” in § 1301.4, and the term
“governmental entity” was removed
from §1301.12. Further, in §1301.4, the
reference to records ‘““clearly of interest
to the public at large’” has been
removed. Certain other suggestions from
commenters were inconsistent with the
requirements of the FOIA or outside the
scope of this rulemaking and have not
been adopted in this final rule.

I11. Procedural Matters
A. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), it is hereby
certified that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule establishes procedures for
access to Council records under the
Freedom of Information Act. Under the
FOIA, agencies may recover only the
direct costs of searching for, reviewing,
and duplicating the records processed
for requesters. Thus, fees assessed by
the Council would be nominal and
would not impose a significant
economic impact on small entity
requesters. Accordingly, a regulatory
flexibility analysis is not required.

B. Executive Order 12866

This rule is not a significant
regulatory action as defined in Section
3.f of Executive Order 12866.

List of Subjects in 12 CFR Part 1301

Freedom of information.

Financial Stability Oversight Council
Authority and Issuance

m For the reasons set forth in the
preamble, the Financial Stability
Oversight Council adds a new part 1301
to 12 CFR chapter XIII to read as
follows:

PART 1301—FREEDOM OF
INFORMATION

Sec.

1301.1
1301.2
1301.3
1301.4

General.

Information made available.

Publication in the Federal Register.

Public inspection and copying.

1301.5 Requests for Council records.

1301.6 Responsibility for responding to
requests for Council records.

1301.7 Timing of responses to requests for
Council records.

1301.8 Responses to requests for Council
records.

1301.9 Classified information.

1301.10 Requests for business information
provided to the Council.

1301.11 Administrative appeals.

1301.12 Fees for processing requests for
Council records.

Authority: 12 U.S.C. 5322; 5 U.S.C. 552.

§1301.1 General.

This subpart contains the regulations
of the Financial Stability Oversight
Council (the “Council”) implementing
the Freedom of Information Act
(“FOIA”), 5 U.S.C. 552, as amended.
These regulations set forth procedures
for requesting access to records
maintained by the Council. These
regulations should be read together with
the FOIA, which provides additional
information about this topic.

§1301.2 Information made available.

(a) General. The FOIA provides for
access to records developed or
maintained by a Federal agency. The
provisions of the FOIA are intended to
assure the right of the public to
information. Generally, this section
divides agency records into three major
categories and provides methods by
which each category of records is to be
made available to the public. The three
major categories of records are as
follows:

(1) Information required to be
published in the Federal Register (see
§1301.3);

(2) Information required to be made
available for public inspection and
copying or, in the alternative, to be
published and offered for sale (see
§1301.4); and

(3) Information required to be made
available to any member of the public
upon specific request (see §§ 1301.5
through 1301.12).

(b) Right of access. Subject to the
exemptions and exclusions set forth in
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the FOIA (5 U.S.C. 552(b) and (c)), and
the regulations set forth in this subpart,
any person shall be afforded access to
records.

(c) Exemptions. (1) The disclosure
requirements of 5 U.S.C. 552(a) do not
apply to certain records which are
exempt under 5 U.S.C. 552(b); nor do
the disclosure requirements apply to
certain records which are excluded
under 5 U.S.C. 552(c).

(2) Even though a FOIA exemption set
forth in 5 U.S.C. 552(b) may apply to the
record requested, the Council may, if
not precluded by law, elect under the
circumstances of that request not to
apply the exemption. The fact that an
exemption is not applied by the Council
in response to a particular request shall
have no precedential significance in
processing other requests. This policy
does not create any right enforceable in
court.

§1301.3 Publication in the Federal
Register.

Subject to the application of the FOIA
exemptions and exclusions (5 U.S.C.
552(b) and (c)) and subject to the
limitations provided in 5 U.S.C.
552(a)(1), the Council shall state,
publish and maintain current in the
Federal Register for the guidance of the
public:

(a) Descriptions of its central and field
organization and the established places
at which, the persons from whom, and
the methods whereby, the public may
obtain information, make submittals or
requests, or obtain decisions;

(b) Statements of the general course
and method by which its functions are
channeled and determined, including
the nature and requirements of all
formal and informal procedures
available;

(c) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instructions
as to the scope and contents of all
papers, reports, or examinations;

(d) Substantive rules of general
applicability adopted as authorized by
law, and statements of general policy or
interpretations of general applicability
formulated and adopted by the Council;
and

(e) Each amendment, revision, or
repeal of matters referred to in
paragraphs (a) through (d) of this
section.

§1301.4 Public inspection and copying.
(a) In general. Subject to the
application of the FOIA exemptions and
exclusions (5 U.S.C. 552(b) and (c)), the
Council shall, in conformance with 5
U.S.C. 552(a)(2), make available for
public inspection and copying, or, in

the alternative, promptly publish and
offer for sale:

(1) Final opinions, including
concurring and dissenting opinions, and
orders, made in the adjudication of
cases;

(2) Those statements of policy and
interpretations which have been
adopted by the Council but which are
not published in the Federal Register;

(3) Its administrative staff manuals
and instructions to staff that affect a
member of the public;

(4) Copies of all records, regardless of
form or format, which have been
released previously to any person under
5 U.S.C. 552(a)(3) and §§ 1301.5 through
1301.12, and which the Council
determines have become or are likely to
become the subject of subsequent
requests for substantially the same
records. When the Council receives
three (3) or more requests for
substantially the same records, then the
Council shall place those requests in
front of any existing processing backlog
and make the released records available
in the Council’s public reading room
and in the electronic reading room on
the Council’s Web site.

(5) A general index of the records
referred to in paragraph (a)(4) of this
section.

(b) Information made available
online. For records required to be made
available for public inspection and
copying pursuant to 5 U.S.C. 552(a)(2)
and paragraphs (a)(1) through (4) of this
section, the Council shall make such
records available on its Web site as soon
as practicable but in any case no later
than one year after such records are
created.

(c) Redaction. Based upon applicable
exemptions in 5 U.S.C. 552(b), the
Council may redact certain information
contained in any matter described in
paragraphs (a)(1) through (4) of this
section before making such information
available for inspection or publishing it.
The justification for the redaction shall
be explained in writing, and the extent
of such redaction shall be indicated on
the portion of the record which is made
available or published, unless including
that indication would harm an interest
protected by the exemption in 5 U.S.C.
552(b) under which the redaction is
made. If technically feasible, the extent
of the redaction shall be indicated at the
place in the record where the redaction
was made.

(d) Public reading room. The Council
shall make available for public
inspection and copying, in a reading
room or otherwise, the material
described in paragraphs (a)(1) through
(5) of this section. Fees for duplication
shall be charged in accordance with

§1301.12. The location of the Council’s
reading room is the Department of the
Treasury’s Library. The Library is
located in the Main Treasury Building,
1500 Pennsylvania Avenue NW.,
Washington, DC 20220. For building
security purposes, visitors are required
to make an appointment by calling (202)
622-0990.

(e) Indices. (1) The Council shall
maintain and make available for public
inspection and copying current indices
identifying any material described in
paragraphs (a)(1) through (3) of this
section. In addition, the Council shall
promptly publish, quarterly or more
frequently, and distribute (by sale or
otherwise) copies of each index or
supplement unless the Council
determines by order published in the
Federal Register that the publication
would be unnecessary and impractical,
in which case the Council shall
nonetheless provide copies of the index
on request at a cost not to exceed the
direct cost of duplication.

(2) The Council shall make the
indices referred to in paragraph (a)(5)
and (e)(1) of this section available on its
Web site.

§1301.5 Requests for Council records.

(a) In general. Except for records
made available under 5 U.S.C. 552(a)(1)
and (a)(2) and subject to the application
of the FOIA exemptions and exclusions
(5 U.S.C. 552(b) and (c)), the Council
shall promptly make its records
available to any person pursuant to a
request that conforms to the rules and
procedures of this section.

(b) Form and content of request. A
request for records of the Council shall
be made as follows:

(1) The request for records shall be
made in writing and submitted by mail
or via the Internet and should state, both
in the request itself and on any envelope
that encloses it, that it comprises a
Freedom of Information Act (FOIA)
request. A request that does not
explicitly state that it is a FOIA request,
but clearly indicates or implies that it is
a request for records, may also be
processed under the FOIA.

(2) If a request is sent by mail, it shall
be addressed and submitted as follows:
FOIA Request—Financial Stability
Oversight Council, U.S. Department of
the Treasury, 1500 Pennsylvania
Avenue NW., Washington, DC 20220. If
a request is made via the Internet, it
shall be submitted as set forth on the
Council’s Web site.

(3) In order to ensure the Council’s
ability to respond in a timely manner,

a FOIA request must describe the
records that the requester seeks in
sufficient detail to enable Council
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personnel to locate them with a
reasonable amount of effort. Whenever
possible, the request must include
specific information about each record
sought, such as the date, title or name,
author, recipient, and subject matter of
the record. If known, the requester must
include any file designations or
descriptions for the records requested.
In general, a requester is encouraged to
provide more specific information about
the records or types of records sought to
increase the likelihood that responsive
records can be located.

(4) The request shall include the name
of and contact information for the
requester, including a mailing address,
telephone number, and, if available, an
email address at which the Council may
contact the requester regarding the
request.

(5) For the purpose of determining
any fees that may apply to processing a
request, a requester shall indicate in the
request whether the requester is a
commercial user, an educational
institution, non-commercial scientific
institution, representative of the news
media, or “‘other” requester, as those
terms are defined in § 1301.12(c), or in
the alternative, state how the records
released will be used. The Council shall
use this information solely for the
purpose of determining the appropriate
fee category that applies to the requester
and shall not use this information to
determine whether to disclose a record
in response to the request.

(6) If a requester seeks a waiver or
reduction of fees associated with
processing a request, then the request
shall include a statement to that effect,
pursuant to § 1301.12(f). Any request
that does not seek a waiver or reduction
of fees shall constitute an agreement of
the requester to pay any and all fees (of
up to $25) that may apply to the request,
unless or until a request for waiver is
sought and granted. The requester also
may specify in the request an upper
limit (of not less than $25) that the
requester is willing to pay to process the
request.

(i) Any request for waiver or
reduction of fees should be filed
together with or as part of the FOIA
request, or at a later time prior to the
Council incurring costs to process the
request.

ii) A waiver request submitted after
the Council incurs costs will be
considered in accordance with
§ 1301.12(f); however, the requester
must agree in writing to pay the fees
already incurred if the waiver is denied.

(7) If a requester seeks expedited
processing of a request, then the request
must include a statement to that effect
as is required by § 1301.7(c).

(c) Request receipt; effect of request
deficiencies. The Council shall deem
itself to have received a request on the
date that it receives a complete request
containing the information required by
paragraph (b) of this section. The
Council need not accept a request,
process a request, or be bound by any
deadlines in this subpart for processing
a request that fails materially to conform
to the requirements of paragraph (b) of
this section. If the Council determines
that it cannot process a request because
the request is deficient, then the Council
shall return it to the requester and
advise the requester in what respect the
request is deficient. The requester may
then resubmit the request, which the
Council shall treat as a new request. A
determination by the Council that a
request is deficient in any respect is not
a denial of a request for records, and
such determinations are not subject to
appeal.

(d) Processing of request containing
technical deficiency. Notwithstanding
paragraph (c) of this section, the Council
shall not reject a request solely due to
one or more technical deficiencies
contained in the request. For the
purposes of this paragraph, the term
“technical deficiency” means an error
or omission with respect to an item of
information required by paragraph (b) of
this section which, by itself, does not
prevent that part of the request from
conforming to the applicable
requirement, and includes without
limitation a non-material error relating
to the contact information for the
requester, or similar error or omission
regarding the date, title or name, author,
recipient, or subject matter of the record
requested.

§1301.6 Responsibility for responding to
requests for Council records.

(a) In general. In determining which
records are responsive to a request, the
Council ordinarily will include only
information contained in records that
the Council maintains, or are in its
possession and control, as of the date
the Council begins its search for
responsive records. If any other date is
used, the Council shall inform the
requester of that date.

(b) Authority to grant or deny
requests. The records officer shall be
authorized to make an initial
determination to grant or deny, in whole
or in part, a request for a record.

(c) Referrals. When the Council
receives a request for a record or any
portion of a record in its possession that
originated with another agency,
including but not limited to a
constituent agency of the Council, it
shall:

(1) In the case of a record originated
by a federal agency subject to the FOIA,
refer the responsibility for responding to
the request regarding that record to the
originating agency to determine whether
to disclose it; and

(2) In the case of a record originated
by a state agency, respond to the request
after giving notice to the originating
state agency and a reasonable
opportunity to provide input or to assert
any applicable privileges.

(d) Notice of referral. Whenever the
Council refers all or any part of the
responsibility for responding to a
request to another agency, the Council
shall notify the requester of the referral
and inform the requester of the name of
each agency to which the request has
been referred and of the part of the
request that has been referred.

§1301.7 Timing of responses to requests
for Council records.

(a) In general. Except as set forth in
paragraphs (b) through (d) of this
section, the Council shall respond to
requests according to their order of
receipt.

(b) Multitrack processing. (1) The
Council may establish tracks to process
separately simple and complex requests.
The Council may assign a request to the
simple or complex track based on the
amount of work and/or time needed to
process the request. The Council shall
process requests in each track according
to the order of their receipt.

(2) The Council may provide a
requester in its complex track with an
opportunity to limit the scope of the
request to qualify for faster processing
within the specified limits of the simple
track(s).

(c) Requests for expedited processing.
(1) The Council shall respond to a
request out of order and on an expedited
basis whenever a requester
demonstrates a compelling need for
expedited processing in accordance
with the requirements of this paragraph
(c).

(2) Form and content of a request for
expedited processing. A request for
expedited processing shall be made as
follows:

(i) A request for expedited processing
shall be made in writing or via the
Internet and submitted as part of the
initial request for records. When a
request for records includes a request
for expedited processing, both the
envelope and the request itself must be
clearly marked “Expedited Processing
Requested.” A request for expedited
processing that is not clearly so marked,
but satisfies the requirements in
§1301.7(c)(2)(ii) and (iii), may
nevertheless be granted.
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(ii) A request for expedited processing
shall contain a statement that
demonstrates a compelling need for the
requester to obtain expedited processing
of the requested records. A “compelling
need” may be established under the
standard in either paragraph (c)(2)(ii)(A)
or (B) of this section by demonstrating
that:

(A) Failure to obtain the requested
records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual. The requester
shall fully explain the circumstances
warranting such an expected threat so
that the Council may make a reasoned
determination that a delay in obtaining
the requested records would pose such
a threat; or

(B) With respect to a request made by
a person primarily engaged in
disseminating information, urgency to
inform the public concerning actual or
alleged Federal Government activity. A
person ‘‘primarily engaged in
disseminating information” does not
include individuals who are engaged
only incidentally in the dissemination
of information. The standard of
“urgency to inform” requires that the
records requested pertain to a matter of
current exigency to the American
general public and that delaying a
response to a request for records would
compromise a significant recognized
interest to and throughout the American
general public. The requester must
adequately explain the matter or activity
and why the records sought are
necessary to be provided on an
expedited basis.

(iii) The requester shall certify the
written statement that purports to
demonstrate a compelling need for
expedited processing to be true and
correct to the best of the requester’s
knowledge and belief. The certification
must be in the form prescribed by 28
U.S.C. 1746: “I declare under penalty of
perjury that the foregoing is true and
correct to the best of my knowledge and
belief. Executed on [date].”

(3) Determinations of requests for
expedited processing. Within ten (10)
calendar days of its receipt of a request
for expedited processing, the Council
shall decide whether to grant the
request and shall notify the requester of
the determination in writing.

(4) Effect of granting expedited
processing. If the Council grants a
request for expedited processing, then
the Council shall give the expedited
request priority over non-expedited
requests and shall process the expedited
request as soon as practicable. The
Council may assign expedited requests
to their own simple and complex

processing tracks based upon the
amount of work and/or time needed to
process them. Within each such track,
an expedited request shall be processed
in the order of its receipt.

(5) Appeals of denials of requests for
expedited processing. If the Council
denies a request for expedited
processing, then the requester shall have
the right to submit an appeal of the
denial determination in accordance
with §1301.11. The Council shall
communicate this appeal right as part of
its written notification to the requester
denying expedited processing. The
requester shall clearly mark its appeal
request and any envelope that encloses
it with the words “Appeal for Expedited
Processing.”

(d) Time period for responding to
requests for records. Ordinarily, the
Council shall have twenty (20) days
(excepting Saturdays, Sundays, and
legal public holidays) from when a
request that satisfies the requirements of
§1301.5(b) is received by the Council to
determine whether to grant or deny a
request for records. The twenty-day time
period set forth in this paragraph shall
not be tolled by the Council except that
the Council may:

(1) Make one reasonable demand to
the requester for clarifying information
about the request and toll the twenty-
day time period while it awaits the
clarifying information; or

(2) Toll the twenty-day time period
while awaiting receipt of the requester’s
response to the Council’s request for
clarification regarding the assessment of
fees.

(e) Unusual circumstances. (1) In
general. Except as provided in
paragraph (e)(2) of this section, if the
Council determines that, due to unusual
circumstances, it cannot respond either
to a request within the time period set
forth in paragraph (d) of this section or
to an appeal within the time period set
forth in §1301.11, the Council may
extend the applicable time periods by
informing the requester in writing of the
unusual circumstances and of the date
by which the Council expects to
complete its processing of the request or
appeal. Any extension or extensions of
time shall not cumulatively total more
than ten (10) days (exclusive of
Saturdays, Sundays, and legal public
holidays).

(2) Additional time. If the Council
determines that it needs additional time
beyond a ten-day extension to process
the request or appeal, then the Council
shall notify the requester and provide
the requester with an opportunity to
limit the scope of the request or appeal
or to arrange for an alternative time
frame for processing the request or

appeal or a modified request or appeal.
The requester shall retain the right to
define the desired scope of the request
or appeal, as long as it meets the
requirements contained in this part.

(3) As used in this paragraph (e),
‘“unusual circumstances’” means, but
only to the extent reasonably necessary
to the proper processing of the
particular requests:

(i) The need to search for and collect
the requested records from field
facilities or other establishments that are
separate from the office processing the
request;

(ii) The need to search for, collect,
and appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request, or among two or more
components or component offices
having substantial subject matter
interest therein.

(4) Where the Council reasonably
believes that multiple requests
submitted by a requester, or by a group
of requesters acting in concert,
constitute a single request that would
otherwise involve unusual
circumstances, and the requests involve
clearly related matters, they may be
aggregated. Multiple requests involving
unrelated matters will not be aggregated.
The Council may disaggregate and treat
as separate requests a single request that
has multiple unrelated components. The
Council shall notify the requester if a
request is disaggregated.

§1301.8 Responses to requests for
Council records.

(a) Acknowledgement of requests.
Upon receipt of a request that meets the
requirements of § 1301.5(b), the Council
ordinarily shall assign to the request a
unique tracking number and shall send
an acknowledgement letter or email to
the requester that contains the following
information:

(1) A brief description of the request;

(2) The applicable request tracking
number;

(3) The date of receipt of the request,
as determined in accordance with
§1301.5(c); and

(4) A confirmation, with respect to
any fees that may apply to the request
pursuant to § 1301.12, that the requester
has sought a waiver or reduction in such
fees, has agreed to pay any and all
applicable fees, or has specified an
upper limit (of not less than $25) that
the requester is willing to pay in fees to
process the request.
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(b) Initial determination to grant or
deny a request. (1) In general. The
Council records officer (as designated in
§1301.6(b)) shall make initial
determinations to grant or to deny in
whole or in part requests for records.

(2) Granting of request. If the request
is granted in full or in part, the Council
shall provide the requester with a copy
of the releasable records, and shall do so
in the format specified by the requester
to the extent that the records are readily
producible by the Council in the
requested format. The Council also shall
send the requester a statement of the
applicable fees, broken down by search,
review and duplication fees, either at
the time of the determination or shortly
thereafter.

(3) Denial of requests. If the Council
determines that the request for records
should be denied in whole or in part,
the Council shall notify the requester in
writing. The notification shall:

(i) State the exemptions relied on in
not granting the request;

(ii) If technically feasible, indicate the
volume of information redacted
(including the number of pages
withheld in part and in full) and the
exemptions under which the redaction
is made at the place in the record where
such redaction is made (unless
providing such indication would harm
an interest protected by the exemption
relied upon to deny such material);

(iii) Set forth the name and title or
position of the responsible official;

(iv) Advise the requester of the right
to administrative appeal in accordance
with § 1301.11; and

(v) Specify the official or office to
which such appeal shall be submitted.

(4) No records found. If it is
determined, after an adequate search for
records by the responsible official or
his/her delegate, that no records could
be located, the Council shall so notify
the requester in writing. The
notification letter also shall advise the
requester of the right to administratively
appeal the Council’s determination that
no records could be located (i.e., to
challenge the adequacy of the Council’s
search for responsive records) in
accordance with §1301.11. The
response shall specify the official to
whom the appeal shall be submitted for
review.

§1301.9 Classified information.

(a) Referrals of requests for classified
information. Whenever a request is
made for a record containing
information that has been classified, or
may be appropriate for classification, by
another agency under Executive Order
13526 or any other executive order
concerning the classification of records,

the Council shall refer the responsibility
for responding to the request regarding
that information to the agency that
classified the information, should
consider the information for
classification, or has the primary
interest in it, as appropriate. Whenever
a record contains information that has
been derivatively classified by the
Council because it contains information
classified by another agency, the
Council shall refer the responsibility for
responding to the request regarding that
information to the agency that classified
the underlying information or shall
consult with that agency prior to
processing the record for disclosure or
withholding.

(b) Determination of continuing need
for classification of information.
Requests for information classified
pursuant to Executive Order 13526
require the Council to review the
information to determine whether it
continues to warrant classification.
Information which no longer warrants
classification under the Executive
Order’s criteria shall be declassified and
made available to the requester, unless
the information is otherwise exempt
from disclosure.

§1301.10 Requests for business
information provided to the Council.

(a) In general. Business information
provided to the Council by a submitter
shall not be disclosed pursuant to a
FOIA request except in accordance with
this section.

(b) Definitions. For purposes of this
section:

(1) Business information means
information from a submitter that is
trade secrets or other commercial or
financial information that may be
protected from disclosure under
Exemption 4.

(2) Submitter means any person or
entity from whom the Council obtains
business information, directly or
indirectly. The term includes
corporations, state, local, and tribal
governments, and foreign governments.

(3) Exemption 4 means Exemption 4
of the FOIA, 5 U.S.C. 552(b)(4).

(c) Designation of business
information. A submitter of business
information shall use good-faith efforts
to designate, by appropriate markings,
either at the time of submission or at a
reasonable time thereafter, any portions
of its submission that it considers to be
protected from disclosure under
Exemption 4. These designations will
expire ten (10) years after the date of the
submission unless the submitter on his
or her own initiative requests otherwise,
and provides justification for, a longer
designation period.

(d) Notice to submitters. The Council
shall provide a submitter with prompt
written notice of receipt of a request or
appeal encompassing the business
information of the submitter whenever
required in accordance with paragraph
(e) of this section. Such written notice
shall either describe the exact nature of
the business information requested or
provide copies of the records or portions
of records containing the business
information. When a voluminous
number of submitters must be notified,
the Council may post or publish such
notice in a place reasonably likely to
accomplish such notification.

(e) When notice is required. The
Council shall provide a submitter with
notice of receipt of a request or appeal
whenever:

(1) The information has been
designated in good faith by the
submitter as information considered
protected from disclosure under
Exemption 4; or

(2) The Council has reason to believe
that the information may be protected
from disclosure under Exemption 4
because disclosure could reasonably be
expected to cause substantial
competitive harm to the submitter.

(f) Opportunity to object to disclosure.
(1) Through the notice described in
paragraph (d) of this section, the
Council shall notify the submitter in
writing that the submitter shall have ten
(10) days from the date of the notice
(exclusive of Saturdays, Sundays, and
legal public holidays) to provide the
Council with a detailed statement of any
objection to disclosure. Such statement
shall specify all grounds for
withholding any of the information
under Exemption 4, including a
statement of why the information is
considered to be a trade secret or
commercial or financial information
that is privileged or confidential. In the
event that the submitter fails to respond
to the notice within the time specified,
the submitter shall be considered to
have no objection to disclosure of the
information. Information provided by a
submitter pursuant to this paragraph (f)
may itself be subject to disclosure under
the FOIA.

(2) When notice is given to a
submitter under this section, the
Council shall advise the requester that
such notice has been given to the
submitter. The requester shall be further
advised that a delay in responding to
the request may be considered a denial
of access to records and that the
requester may proceed with an
administrative appeal or seek judicial
review, if appropriate. However, the
Council shall invite the requester to
agree to an extension of time so that the
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Council may review the submitter’s
objection to disclosure.

(g) Notice of intent to disclose. The
Council shall consider carefully a
submitter’s objections and specific
grounds for nondisclosure prior to
determining whether to disclose
business information responsive to the
request. If the Council decides to
disclose business information over the
objection of a submitter, the Council
shall provide the submitter with a
written notice which shall include:

(1) A statement of the reasons for
which the submitter’s disclosure
objections were not sustained;

(2) A description of the business
information to be disclosed; and

(3) A specified disclosure date which
is not less than ten (10) days (exclusive
of Saturdays, Sundays, and legal public
holidays) after the notice of the final
decision to release the requested
information has been provided to the
submitter. Except as otherwise
prohibited by law, notice of the final
decision to release the requested
information shall be forwarded to the
requester at the same time.

(h) Notice of FOIA lawsuit. Whenever
a requester brings suit seeking to compel
disclosure of business information
covered in paragraph (c) of this section,
the Council shall promptly notify the
submitter.

(i) Exception to notice requirement.
The notice requirements of this section
shall not apply if:

(1) The Council determines that the
information shall not be disclosed;

(2) The information lawfully has been
published or otherwise made available
to the public; or

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with the requirements of
Executive Order 12600 (3 CFR, 1987
Comp., p. 235).

§1301.11 Administrative appeals.

(a) Grounds for administrative
appeals. A requester may appeal an
initial determination of the Council,
including but not limited to a
determination:

(1) To deny access to records in whole
or in part (as provided in § 1301.8(b)(4));

(2) To assign a particular fee category
to the requester (as provided in
§1301.12(c));

(3) To deny a request for a reduction
or waiver of fees (as provided in
§1301.12(£)(7));

(4) That no records could be located
that are responsive to the request (as
provided in § 1301.8(b)(5)); or

(5) To deny a request for expedited
processing (as provided in
§1301.7(c)(5)).

(b) Time limits for filing
administrative appeals. An appeal,
other than an appeal of a denial of
expedited processing, must be
submitted within thirty-five (35) days of
the date of the initial determination or
the date of the letter transmitting the
last records released, whichever is later.
An appeal of a denial of expedited
processing must be made within ten (10)
days of the date of the initial
determination to deny expedited
processing (see § 1301.7).

(c) Form and content of
administrative appeals. The appeal
shall—

(1) Be made in writing or via the
Internet;

(2) Be clearly marked on the appeal
request and any envelope that encloses
it with the words “Freedom of
Information Act Appeal” and addressed
to Financial Stability Oversight Council,
U.S. Department of the Treasury, 1500
Pennsylvania Avenue NW., Washington,
DC 20220;

(3) Set forth the name of and contact
information for the requester, including
a mailing address, telephone number,
and, if available, an email address at
which the Council may contact the
requester regarding the appeal;

(4) Specify the date of the initial
request and date of the letter of initial
determination, and, where possible,
enclose a copy of the initial request and
the initial determination being
appealed; and

(5) Set forth specific grounds for the
appeal.

(d) Processing of administrative
appeals. Appeals shall be stamped with
the date of their receipt by the office to
which addressed, and shall be
processed in the approximate order of
their receipt. The receipt of the appeal
shall be acknowledged by the Council
and the requester advised of the date the
appeal was received and the expected
date of response.

(e) Determinations to grant or deny
administrative appeals. The
Chairperson of the Council or his/her
designee is authorized to and shall
decide whether to affirm or reverse the
initial determination (in whole or in
part), and shall notify the requester of
this decision in writing within twenty
(20) days (exclusive of Saturdays,
Sundays, and legal public holidays)
after the date of receipt of the appeal,
unless extended pursuant to § 1301.7(e).

(1) If it is decided that the appeal is
to be denied (in whole or in part) the
requester shall be—

(i) Notified in writing of the denial;

(ii) Notified of the reasons for the
denial, including the FOIA exemptions
relied upon;

(ii1) Notified of the name and title or
position of the official responsible for
the determination on appeal;

(iv) Provided with a statement that
judicial review of the denial is available
in the United States District Court for
the judicial district in which the
requester resides or has a principal
place of business, the judicial district in
which the requested records are located,
or the District of Columbia in
accordance with 5 U.S.C. 552(a)(4)(B);
and

(v) Provided with notification that
mediation services may be available to
the requester as a non-exclusive
alternative to litigation through the
Office of Government Information
Services in accordance with 5 U.S.C.
552(h)(3).

(2) If the Council grants the appeal in
its entirety, the Council shall so notify
the requester and promptly process the
request in accordance with the decision
on appeal.

§1301.12 Fees for processing requests for
Council records.

(a) In general. The Council shall
charge the requester for processing a
request under the FOIA in the amounts
and for the services set forth in
paragraphs (b) through (d) of this
section, except if a waiver or reduction
of fees is granted under paragraph (f) of
this section, or if, pursuant to paragraph
(e)(4) of this section, the failure of the
Council to comply with certain time
limits precludes it from assessing
certain fees. No fees shall be charged if
the amount of fees incurred in
processing the request is below $25.

(b) Fees chargeable for specific
services. The fees for services performed
by the Council shall be imposed and
collected as set forth in this paragraph
(b).

(1) Duplicating records. The Council
shall charge a requester fees for the cost
of copying records as follows:

(i) $.15 per page, up to 82 x 14”7,
made by photocopy or similar process.

(ii) Photographs, films, and other
materials—actual cost of duplication.

(iii) Other types of duplication
services not mentioned above—actual
cost.

(iv) Material provided to a private
contractor for copying shall be charged
to the requester at the actual cost
charged by the private contractor.

(2) Search services. The Council shall
charge a requester for all time spent by
its employees searching for records that
are responsive to a request, including
page-by-page or line-by-line
identification of responsive information
within records, even if no responsive
records are found. The Council shall
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charge the requester fees for search time
as follows:

(i) Searches for other than electronic
records. The Council shall charge for
search time at the salary rate(s) (basic
pay plus sixteen (16) percent) of the
employee(s) who conduct the search.
This charge shall also include
transportation of employees and records
at actual cost. Fees may be charged for
search time even if the search does not
yield any responsive records, or if
records are exempt from disclosure.

(ii) Searches for electronic records.
The Council shall charge the requester
for the actual direct cost of the search,
including computer search time, runs,
and the operator’s salary. The fee for
computer output shall be the actual
direct cost. For a requester in the
“other” category, when the cost of the
search (including the operator time and
the cost of operating the computer to
process a request) equals the equivalent
dollar amount of two hours of the salary
of the person performing the search (i.e.,
the operator), the charge for the
computer search will begin.

(3) Review of records. The Council
shall charge a requester for time spent
by its employees examining responsive
records to determine whether any
portions of such record are
withholdable from disclosure, pursuant
to the FOIA exemptions of 5 U.S.C.
552(b). The Council shall also charge a
requester for time spent by its
employees redacting any such
withholdable information from a record
and preparing a record for release to the
requester. The Council shall charge a
requester for time spent reviewing
records at the salary rate(s) (i.e., basic
pay plus sixteen (16) percent) of the
employees who conduct the review.
Fees may be charged for review time
even if records ultimately are not
disclosed.

(4) Inspection of records in the
reading room. Fees for all services
provided shall be charged whether or
not copies are made available to the
requester for inspection. However, no
fee shall be charged for monitoring a
requester’s inspection of records.

(5) Other services. Other services and
materials requested which are not
covered by this part nor required by the
FOIA are chargeable at the actual cost to
the Council. Charges permitted under
this paragraph may include:

(i) Certifying that records are true
copies; and

(ii) Sending records by special
methods (such as by express mail, etc.).

(c) Fees applicable to various
categories of requesters. (1) Generally.
The Council shall assess the fees set
forth in paragraph (b) of this section in

accordance with the requester fee
categories set forth below.

(2) Requester selection of fee category.
A requester shall identify, in the initial
FOIA request, the purpose of the request
in one of the following categories:

(i) Commercial. A commercial use
request refers to a request from or on
behalf of one who seeks information for
a use or purpose that furthers the
commercial, trade, or profit interests of
the requester or the person on whose
behalf the request is made, which can
include furthering those interests
through litigation. The Council may
determine from the use specified in the
request that the requester is a
commercial user.

(ii) Educational institution. This refers
to a preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, and an institution of
vocational education, which operates a
program or programs of scholarly
research. This category does not include
requesters seeking records for use in
meeting individual academic research
or study requirements.

(iii) Non-commercial scientific
institution. This refers to an institution
that is not operated on a ‘‘commercial”’
basis, as that term is defined in
paragraph (c)(2)(i) of this section, and
which is operated solely for the purpose
of conducting scientific research, the
results of which are not intended to
promote any particular product or
industry.

(iv) Representative of the news media.
This refers to any person or entity that
gathers information of potential interest
to a segment of the public, uses its
editorial skills to turn the raw materials
into a distinct work, and distributes that
work to an audience. In this paragraph
(c)(2)(@iv), the term “news’” means
information that is about current events
or that would be of current interest to
the public. Examples of news-media
entities are television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only if
such entities qualify as disseminators of
“news”’) who make their products
available for purchase by subscription
or by free distribution to the general
public. These examples are not all-
inclusive. Moreover, as methods of
news delivery evolve (for example, the
adoption of the electronic dissemination
of newspapers through
telecommunications services), such
alternative media shall be considered to
be news media entities. A freelance
journalist shall be regarded as working
for a news media entity if the journalist

can demonstrate a solid basis for
expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
Council may also consider the past
publication record of the requester in
making such a determination.

(v) Other Requester. This refers to a
requester who does not fall within any
of the categories described in
paragraphs (c)(2)(i)—(iv) of this section.

(d) Fees applicable to each category of
requester. The Council shall apply the
fees set forth in this paragraph, for each
category described in paragraph (c) of
this section, to requests processed by
the Gouncil under the FOIA.

(1) Commercial use. A requester
seeking records for commercial use shall
be charged the full direct costs of
searching for, reviewing, and
duplicating the records they request as
set forth in paragraph (b) of this section.
Moreover, when a request is received for
disclosure that is primarily in the
commercial interest of the requester, the
Council is not required to consider a
request for a waiver or reduction of fees
based upon the assertion that disclosure
would be in the public interest. The
Council may recover the cost of
searching for and reviewing records
even if there is ultimately no disclosure
of records or no records are located.

(2) Educational and non-commercial
scientific uses. A requester seeking
records for educational or non-
commercial scientific use shall be
charged only for the cost of duplicating
the records they request, except that the
Council shall provide the first one
hundred (100) pages of duplication free
of charge. To be eligible, the requester
must show that the request is made
under the auspices of a qualifying
institution and that the records are not
sought for a commercial use, but are
sought in furtherance of scholarly (if the
request is from an educational
institution) or scientific (if the request is
from a non-commercial scientific
institution) research. These categories
do not include a requester who seeks
records for use in meeting individual
academic research or study
requirements.

(3) News media uses. A requester
seeking records under the news media
use category shall be charged only for
the cost of duplicating the records they
request, except that the Council shall
provide the requester with the first one
hundred (100) pages of duplication free
of charge.

(4) Other requests. A requester
seeking records for any other use shall
be charged the full direct cost of
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searching for and duplicating records
that are responsive to the request, as set
forth in paragraph (b) of this section,
except that the Council shall provide
the first one hundred (100) pages of
duplication and the first two hours of
search time free of charge. The Council
may recover the cost of searching for
records even if there is ultimately no
disclosure of records, or no records are
located.

(e) Other circumstances when fees are
not charged. Notwithstanding
paragraphs (b), (c), and (d) of this
section, the Council may not charge a
requester a fee for processing a FOIA
request if—

(1) Services were performed without
charge;

(2) The cost of collecting a fee would
be equal to or greater than the fee itself;

(3) The fees were waived or reduced
in accordance with paragraph (f) of this
section; or

(4) The Council fails to comply with
any time limit under §§ 1301.7 or
1301.11, and no unusual circumstances
(as that term is defined in § 1301.7(e)) or
exceptional circumstances apply to the
processing of the request; or

(5) The requester is an educational or
noncommercial scientific institution or
a representative of the news media (as
described in paragraphs (c)(2)(ii)
through (iv) of this section), then the
Council shall not assess the duplication
fees.

(f) Waiver or reduction of fees. (1) A
requester shall be entitled to receive
from the Council a waiver or reduction
in the fees otherwise applicable to a
FOIA request whenever the requester:

(i) Requests such waiver or reduction
of fees in writing and submits the
written request to the Council together
with or as part of the FOIA request, or
at a later time consistent with
§ 1301.5(b)(7) to process the request;
and

(ii) Demonstrates that the fee
reduction or waiver request is in the
public interest because:

(A) Furnishing the information is
likely to contribute significantly to
public understanding of the operations
or activities of the government; and

(B) Furnishing the information is not
primarily in the commercial interest of
the requester.

(2) To determine whether the
requester has satisfied the requirements
of paragraph (f)(1)(ii)(A) of this section,
the Council shall consider:

(i) The subject of the requested
records must concern identifiable
operations or activities of the federal
government, with a connection that is
direct and clear, not remote or
attenuated;

(ii) The disclosable portions of the
requested records must be meaningfully
informative about government
operations or activities in order to be
“likely to contribute” to an increased
public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either a duplicative or
a substantially identical form, would
not be as likely to contribute to such
understanding where nothing new
would be added to the public’s
understanding;

(iii) The disclosure must contribute to
the understanding of a reasonably broad
audience of persons interested in the
subject, as opposed to the individual
understanding of the requester. A
requester’s expertise in the subject area
and ability and intention to effectively
convey information to the public shall
be considered. It shall be presumed that
a representative of the news media will
satisfy this consideration.

(iv) The public’s understanding of the
subject in question, as compared to the
level of public understanding existing
prior to the disclosure, must be
enhanced by the disclosure to a
significant extent.

(3) To determine whether the
requester satisfies the requirement of
paragraph (f)(1)(ii)(B) of this section, the
Council shall consider:

(i) Any commercial interest of the
requester (with reference to the
definition of “commercial use” in
§1301.12(c)(2)(i)), or of any person on
whose behalf the requester may be
acting, that would be furthered by the
requested disclosure. In the
administrative process, a requester may
provide explanatory information
regarding this consideration; and

(ii) Whether the public interest is
greater in magnitude than that of any
identified commercial interest in
disclosure. The Council ordinarily shall
presume that, if a news media requester
satisfies the public interest standard, the
public interest will be the interest
primarily served by disclosure to that
requester. Disclosure to data brokers or
others who merely compile and market
government information for direct
economic return shall not be presumed
to primarily serve the public interest.

(4) Where only some of the records to
be released satisfy the requirements for
a waiver or reduction of fees, a waiver
or reduction shall be granted for those
records.

(5) Determination of request to reduce
or waive fees. The Council shall notify
the requester in writing regarding its
determinations to reduce or waive fees.

(6) Effect of denying request to reduce
or waive fees. If the Council denies a

request to reduce or waive fees, then the
Council shall advise the requester, in
the denial notification letter, that the
requester may incur fees as a result of
processing the request. In the denial
notification letter, the Council shall
advise the requester that the Council
will not proceed to process the request
further unless the requester, in writing,
directs the Council to do so and either
agrees to pay any fees that may apply to
processing the request or specifies an
upper limit (of not less than $25) that
the requester is willing to pay to process
the request. If the Council does not
receive this written direction and
agreement/specification within thirty
(30) days of the date of the denial
notification letter, then the Council
shall deem the FOIA request to be
withdrawn.

(7) Appeals of denials of requests to
reduce or waive fees. If the Council
denies a request to reduce or waive fees,
then the requester shall have the right
to submit an appeal of the denial
determination in accordance with
§1301.11. The Council shall
communicate this appeal right as part of
its written notification to the requester
denying the fee reduction or waiver
request. The requester shall clearly mark
its appeal request and any envelope that
encloses it with the words “Appeal for
Fee Reduction/Waiver.”

(g) Notice of estimated fees; advance
payments. (1) When the Council
estimates the fees for processing a
request will exceed the limit set by the
requester, and that amount is less than
$250, the Council shall notify the
requester of the estimated costs, broken
down by search, review and duplication
fees. The requester must provide an
agreement to pay the estimated costs,
except that the requester may
reformulate the request in an attempt to
reduce the estimated fees.

(2) If the requester fails to state a limit
and the costs are estimated to exceed
$250, the requester shall be notified of
the estimated costs, broken down by
search, review and duplication fees, and
must pay such amount prior to the
processing of the request, or provide
satisfactory assurance of full payment if
the requester has a history of prompt
payment of FOIA fees. Alternatively, the
requester may reformulate the request in
such a way as to constitute a request for
responsive records at a reduced fee.

(3) The Council reserves the right to
request advance payment after a request
is processed and before records are
released.

(4) If a requester previously has failed
to pay a fee within thirty (30) calendar
days of the date of the billing, the
requester shall be required to pay the
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full amount owed plus any applicable
interest, and to make an advance
payment of the full amount of the
estimated fee before the Council begins
to process a new request or the pending
request.

(5) When the Council acts under
paragraphs (g)(1) through (4) of this
section, the administrative time limits of
twenty (20) days (excluding Saturdays,
Sundays, and legal public holidays)
from receipt of initial requests or
appeals, plus extensions of these time
limits, shall begin only after any
applicable fees have been paid (in the
case of paragraphs (g)(2), (g)(3), or
(g)(4)), a written agreement to pay fees
has been provided (in the case of
paragraph (g)(1)), or a request has been
reformulated (in the case of paragraphs
(8)(1) or (g)(2)).

(h) Form of payment. Payment may be
made by check or money order paid to
the Treasurer of the United States.

(i) Charging interest. The Council may
charge interest on any unpaid bill
starting on the 31st day following the
date of billing the requester. Interest
charges will be assessed at the rate
provided in 31 U.S.C. 3717 and will
accrue from the date of the billing until
payment is received by the Council. The
Council will follow the provisions of the
Debt Collection Act of 1982 (Pub. L. 97—
365, 96 Stat. 1749), as amended, and its
administrative procedures, including
the use of consumer reporting agencies,
collection agencies, and offset.

(j) Aggregating requests. If the Council
reasonably determines that a requester
or a group of requesters acting together
is attempting to divide a request into a
series of requests for the purpose of
avoiding fees, the Council may aggregate
those requests and charge accordingly.
The Council may presume that multiple
requests involving related matters
submitted within a thirty (30) calendar
day period have been made in order to
avoid fees. The Council shall not
aggregate multiple requests involving
unrelated matters.

Dated: April 3, 2012.
Rebecca Ewing,

Acting Executive Secretary, Department of
the Treasury.

[FR Doc. 2012-8625 Filed 4-10-12; 8:45 am]
BILLING CODE 4810-25-P

FINANCIAL STABILITY OVERSIGHT
COUNCIL

12 CFR Part 1310
RIN 4030-AA00
Authority To Require Supervision and

Regulation of Certain Nonbank
Financial Companies

AGENCY: Financial Stability Oversight
Council.

ACTION: Final rule and interpretive
guidance.

SUMMARY: Section 113 of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (the “Dodd-Frank Act”)
authorizes the Financial Stability
Oversight Council (the “Council”) to
determine that a nonbank financial
company shall be supervised by the
Board of Governors of the Federal
Reserve System (the ‘“Board of
Governors”’) and shall be subject to
prudential standards, in accordance
with Title I of the Dodd-Frank Act, if the
Council determines that material
financial distress at the nonbank
financial company, or the nature, scope,
size, scale, concentration,
interconnectedness, or mix of the
activities of the nonbank financial
company, could pose a threat to the
financial stability of the United States.
This final rule and the interpretive
guidance attached as an appendix
thereto describe the manner in which
the Council intends to apply the
statutory standards and considerations,
and the processes and procedures that
the Council intends to follow, in making
determinations under section 113 of the
Dodd-Frank Act.

DATES: Effective date: May 11, 2012.

FOR FURTHER INFORMATION CONTACT:
Lance Auer, Office of Domestic Finance,
Treasury, at (202) 622—1262, or Eric
Froman, Office of the General Counsel,
Treasury, at (202) 622—1942.

SUPPLEMENTARY INFORMATION:

I. Background

Section 111 of the Dodd-Frank Act (12
U.S.C. 5321) established the Financial
Stability Oversight Council. Among the
purposes of the Council under section
112 of the Dodd-Frank Act (12 U.S.C.
5322) are “(A) to identify risks to the
financial stability of the United States
that could arise from the material
financial distress or failure, or ongoing
activities, of large, interconnected bank
holding companies or nonbank financial
companies, or that could arise outside
the financial services marketplace; (B) to
promote market discipline, by
eliminating expectations on the part of

shareholders, creditors, and
counterparties of such companies that
the Government will shield them from
losses in the event of failure; and (C) to
respond to emerging threats to the
stability of the United States financial
system.”

In the recent financial crisis, financial
distress at certain nonbank financial
companies contributed to a broad
seizing up of financial markets and
stress at other financial firms. Many of
these nonbank financial companies
were not subject to the type of
regulation and consolidated supervision
applied to bank holding companies, nor
were there effective mechanisms in
place to resolve the largest and most
interconnected of these nonbank
financial companies without causing
further instability. To address any
potential risks to U.S. financial stability
posed by these companies, the Dodd-
Frank Act authorizes the Council to
determine that certain nonbank
financial companies will be subject to
supervision by the Board of Governors
and prudential standards. The Board of
Governors is responsible for establishing
the prudential standards that will be
applicable, under section 165 of the
Dodd-Frank Act, to nonbank financial
companies subject to a Council
determination.

Title I of the Dodd-Frank Act defines
a “nonbank financial company” as a
domestic or foreign company that is
“predominantly engaged in financial
activities,” other than bank holding
companies and certain other types of
firms.® The Dodd-Frank Act provides
that a company is “predominantly
engaged” in financial activities if either
(i) the annual gross revenues derived by
the company and all of its subsidiaries
from financial activities, as well as from
the ownership or control of insured
depository institutions, represent 85
percent or more of the consolidated
annual gross revenues of the company;
or (ii) the consolidated assets of the
company and all of its subsidiaries
related to financial activities, as well as
related to the ownership or control of
insured depository institutions,
represent 85 percent or more of the
consolidated assets of the company.2
The Dodd-Frank Act requires the Board
of Governors to establish the
requirements for determining whether a
company is “predominantly engaged in
financial activities” for this purpose.3

The Council issued an advance notice
of proposed rulemaking (the “ANPR”)
on October 6, 2010 (75 FR 61653), in

1See 12 U.S.C. 5311(a)(4).
2See 12 U.S.C. 5311(a)(6).
3See 12 U.S.C. 5311(b).
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which it requested public comment on
the application of the statutory factors
that the Dodd-Frank Act requires the
Council to consider in determining
whether a nonbank financial company
should be supervised by the Board of
Governors and subject to prudential
standards. The ANPR posed 15
questions, all of which addressed the
application of the statutory
considerations that the Council must
take into account in the process of
determining whether a nonbank
financial company should be subject to
supervision by the Board of Governors
and be subject to prudential standards
(the “Determination Process’).

On January 26, 2011, the Council
issued a notice of proposed rulemaking
(the “First NPR”) (76 FR 4555) through
which it sought public comment
regarding the specific criteria and
analytic framework that the Council
intends to apply in the Determination
Process. The comment period for the
First NPR closed on February 25, 2011.

In response to comments that the
Council received on the First NPR, on
October 18, 2011, the Council issued a
second notice of proposed rulemaking
(the “NPR”) and proposed interpretive
guidance (the “Proposed Guidance”)
(76 FR 64264) to provide (i) additional
details regarding the framework that the
Council intends to use in the process of
assessing whether a nonbank financial
company could pose a threat to U.S.
financial stability, and (ii) further
opportunity for public comment on the
Council’s proposed approach to the
Determination Process.

The Council received 41 comment
letters in response to the NPR and
Proposed Guidance, of which 12 were
from companies or trade associations in
the insurance industry, eight were from
companies or trade associations in the
asset management industry, seven were
from other financial or business trade
associations, four were from specialty
finance companies, and 10 were from
law firms, advocacy groups, think tanks,
and individuals.4 (Comment letters are

41n addition, the Council received two comment
letters dated March 8, 2012, requesting a public
hearing or public roundtables on the NPR and
Proposed Guidance. These letters also reiterated
earlier substantive comments on the NPR and
Proposed Guidance by a number of the letters’
signatories. The writers acknowledged that these
prior substantive comments were submitted and
that the Council had received numerous comments
to the NPR and Proposed Guidance on a wide range
of concerns. In drafting the final rule and
interpretive guidance, the Council has carefully
considered all the comments received. Neither the
Dodd-Frank Act nor the Administrative Procedure
Act requires a public hearing on the NPR and
Proposed Guidance prior to the issuance of the final
rule and interpretive guidance. The letters
requesting a hearing did not indicate why the

available online at http://www.
regulations.gov.) In addition to issuing
the ANPR, the First NPR, and the NPR
and Proposed Guidance for public
comment, staff of Council members and
their agencies met with financial
industry representatives to discuss the
proposals. Meeting participants
generally reiterated the views expressed
in their comment submissions.

Commenters generally found that the
NPR and Proposed Guidance provided
helpful insight and transparency into
the Council’s approach to the
Determination Process. Many
commenters applauded the inclusion of
a three-stage process for review of
nonbank financial companies and the
inclusion of sample metrics for the
Council’s analysis under its analytic
framework. Some commenters suggested
that the NPR and Proposed Guidance
continued to provide an insufficient
degree of certainty and transparency.>

As described below, the Council has
carefully considered the comments
received on the NPR and Proposed
Guidance in developing the final rule
and interpretive guidance.

II. Comments on Scope and
Implementation of Determination
Authority

A. Comments on Scope of Council
Determinations

Many commenters addressed the
types of nonbank financial companies
that should be considered for
determinations. Many commenters
representing particular segments of the
financial industry suggested that
nonbank financial companies operating
in those segments do not pose a threat
to U.S. financial stability and should not
generally be subject to a determination.
For example, commenters representing
the insurance industry argued that the
products and services of regulated,
traditional insurance companies are
highly substitutable and that these
companies operate without significant
leverage or reliance on short-term debt
and are subject to high levels of existing
regulatory scrutiny. Commenters
representing the asset management
industry contended that asset managers
are unlikely to pose a threat to U.S.

opportunity to submit written comments was
inadequate for commenters to participate fully in
the rulemaking process. Accordingly, the Council
has determined that a public hearing or roundtable
is not necessary prior to adopting the final rule and
interpretive guidance.

5In addition, one commenter recommended that
the Council abandon this rulemaking entirely; the
Council has declined to do so, for the reasons
described below. Consistent with the Council’s
intended approach, two other commenters
recommended that the determination process be
implemented as soon as possible.

financial stability, and some noted that
the legal distinction between investment
advisers and the funds they manage
make the prudential standards
contemplated by section 165 of the
Dodd-Frank Act an inappropriate
mechanism for addressing any threat
posed by such firms. Others commented
on behalf of financial guaranty insurers,
captive finance companies, money
market funds, and the Federal Home
Loan Banks. The Council’s
determination with respect to a nonbank
financial company will be based on an
evaluation of whether the nonbank
financial company meets the statutory
standards, taking into account the
statutory considerations set forth in
section 113 of the Dodd-Frank Act. The
Council does not intend to provide
industry-based exemptions from
potential determinations under section
113 of the Dodd-Frank Act, but the
Council intends to give these comments
due consideration in the Determination
Process.6

In contrast, some commenters argued
that the standard for determinations
should be low, so that many nonbank
financial companies may be subject to a
determination. Other commenters
suggested that particular types of
nonbank financial companies, such as
companies that serve as primary dealers
or foreign banking organizations that
reorganize their operations and
deregister as bank holding companies in
order to avoid new capital and liquidity
requirements should automatically be
considered by the Council.” As noted
above, the Council’s determination with
respect to a nonbank financial company
will be based on an application of the
statutory standards, taking into account

6 Pursuant to section 170 of the Dodd-Frank Act,
the Board of Governors is authorized to promulgate
regulations on behalf of, and in consultation with,
the Council setting forth the criteria for exempting
certain types or classes of nonbank financial
companies from supervision by the Board of
Governors. See 12 U.S.C. 5370.

7 The Council notes that a foreign bank that is a
bank holding company or that operates a branch or
agency in the United States is subject to
consolidated supervision by the Board of Governors
and would be subject to the enhanced prudential
standards to be adopted by the Board of Governors
under section 165 of the Dodd-Frank Act, resolution
planning requirements, and early remediation
requirements to be adopted by the Board of
Governors under section 166 of the Dodd-Frank Act
if it has total consolidated worldwide assets of at
least $50 billion. See 76 FR 67323, at 67326 (Nov.
1, 2011) for a discussion of the application of
resolution-planning requirements to foreign banks.
A foreign bank that has a financial but not a
banking presence in the United States may not be
subject to consolidated supervision by the Board of
Governors and consequently, may not be subject to
these requirements, regardless of its size, unless the
Council were to make a determination with respect
to such company pursuant to section 113 of the
Dodd-Frank Act.
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the considerations set forth in section
113 of the Dodd-Frank Act, to the facts
regarding that nonbank financial
company.

As noted above under ‘“Background,”
Title I of the Dodd-Frank Act defines a
“nonbank financial company” as a
domestic or foreign company that is
“predominantly engaged in financial
activities,” with certain exceptions. The
guidance notes that the Council intends
to interpret the term “company’” broadly
with respect to nonbank financial
companies and other companies in
connection with section 113 of the
Dodd-Frank Act, to include any
corporation, limited liability company,
partnership, business trust, association,
or similar organization. In response to
commenter concerns, the Council
clarifies that it does not generally intend
to encompass unincorporated
associations within the definition of
“company.” One commenter suggested
that the rule include a definition of
“company.” The Council has
determined that adding this definition
to the rule would not be consistent with
the focus of the rule on issues of
Council procedure and practice, but the
Council’s intended interpretation of this
term has been included in the
interpretive guidance. Other
commenters argued that the definition
of “nonbank financial company” should
include financial businesses owned by
another company that engage in
separate, unrelated financial
transactions, or that open-end
investment companies might not be
included within the statutory definition
of “nonbank financial company.” The
Board of Governors has authority to
issue regulations regarding the
requirements for determining if a
company is predominantly engaged in
financial activities, and thus potentially
a nonbank financial company, and has
issued a proposed rule under this
authority.

B. Comments on Coordination With
Other Regulatory Activities

A number of commenters requested
that the Council delay this rulemaking
until other, related regulatory activities
are completed. The other regulatory
activities cited were (i) the requirements
for determining if a company is
“predominantly engaged in financial
activities” under section 102 of the
Dodd-Frank Act; (ii) the adoption of
enhanced prudential standards
applicable under section 165 of the
Dodd-Frank Act to nonbank financial
companies subject to a Council
determination; (iii) the rule regarding
the establishment of an intermediate
holding company under section 626 of

the Dodd-Frank Act; (iv) the rules
further defining “major swap
participant” and ‘“major security-based
swap participant” under Title VII of the
Dodd-Frank Act; (v) the Council’s
regulations implementing the Freedom
of Information Act (“FOIA”); (vi) safe
harbors from Board of Governors
supervision under section 170 of the
Dodd-Frank Act; and (vii)
recommendations of the Council for
additional standards applicable to
activities or practices under section 120
of the Dodd-Frank Act.

The regulatory activities cited by
commenters are in various stages of the
rulemaking process, including the
Council’s FOIA regulations, which the
Council adopted on April 3, 2012. The
Council does not believe it is necessary
or appropriate to postpone the adoption
of this rule or the interpretive guidance
until these other regulatory actions are
completed. These rulemakings are not
essential to the Council’s consideration
of whether a nonbank financial
company could pose a threat to U.S.
financial stability, and the Council has
the statutory authority to proceed with
determinations under section 113 of the
Dodd-Frank Act prior to the adoption of
such rules.

In addition, several commenters urged
the Council to coordinate the issuance
of the rule and interpretive guidance
with G-20-mandated efforts being
undertaken by international bodies,
such as the Financial Stability Board
and the International Association of
Insurance Supervisors, or to postpone
the Determination Process until broader
U.S. and international financial reforms
have been implemented. Council
members are working closely with their
international counterparts on a number
of initiatives, including the process for
identifying globally systemically
important financial institutions and
financial market infrastructures. At the
same time, the Council’s determinations
under section 113 of the Dodd-Frank
Act are an important part of the U.S.
financial reform process, and the
Council believes it is important for this
framework to be in place as soon as
practicable.

III. Description of the Rule and the
Interpretive Guidance

In developing the rule and
interpretive guidance, the Council has
carefully considered the comments
received on the NPR and Proposed
Guidance, as well as the language and
legislative history of the Dodd-Frank
Act. After this review, the Council is
adopting the rule and interpretive
guidance substantially as proposed, but

with a number of clarifications in
response to commenter concerns.

The rule sets forth the procedures and
practices for the Council’s
determinations regarding nonbank
financial companies, including the
statutory considerations and procedures
for information collection and hearings.

The interpretive guidance, which is
attached as an appendix to the rule,
addresses, among other things—

¢ Key terms and concepts related to
the Council’s determination authority,
including “material financial distress”
and “‘threat to financial stability”;

¢ The uniform quantitative thresholds
that the Council intends to use to
identify nonbank financial companies
for further evaluation;

¢ The six-category framework that the
Council intends to use to consider
whether a nonbank financial company
meets either of the statutory standards
for a determination, including examples
of quantitative metrics for assessing
each category; and

e The process that the Council
intends to follow when considering
whether to subject a nonbank financial
company to supervision by the Board of
Governors and prudential standards.

To foster transparency with respect to
the Determination Process, the rule and
interpretive guidance provide a detailed
description of (i) the profile of those
nonbank financial companies that the
Council likely will evaluate for potential
determination, so as to minimize
uncertainty among nonbank financial
companies, market participants, and
other members of the public, and (ii) the
factors that the Council intends to use
when analyzing companies at various
stages of the Determination Process,
including examples of the metrics that
the Council intends to use when
evaluating a nonbank financial company
under the six-category analytic
framework. The Council’s ultimate
assessment of whether a nonbank
financial company meets a statutory
standard for determination will be based
on an evaluation of each of the statutory
considerations, taking into account facts
and circumstances relevant to each
nonbank financial company.

The Council has numerous authorities
and tools to carry out its statutory duty
to monitor the financial stability of the
United States. In addition to the
Council’s determination authority under
section 113 of the Dodd-Frank Act, the
Council has the authority to make
recommendations to primary financial
regulatory agencies to apply new or
heightened standards and safeguards for
a financial activity or practice
conducted by bank holding companies
or nonbank financial companies under
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the jurisdiction of such agencies if the
Council determines that the conduct,
scope, nature, size, scale, concentration,
or interconnectedness of such activity or
practice could create or increase the risk
of significant liquidity, credit, or other
problems spreading among bank
holding companies and nonbank
financial companies, U.S. financial
markets, or low-income, minority, or
underserved communities.8 In addition,
the Council may designate financial
market utilities and payment, clearing
and settlement activities that the
Council determines are, or are likely to
become, systemically important.® The
Council expects that its response to any
potential threat to financial stability will
be based on an assessment of the
circumstances.

Pursuant to section 115(a) of the
Dodd-Frank Act, the Council may also
make recommendations to the Board of
Governors concerning the establishment
and refinement of prudential standards
and reporting and disclosure
requirements applicable to nonbank
financial companies supervised by the
Board of Governors pursuant to section
113 of the Dodd-Frank Act. In making
such recommendations, the Dodd-Frank
Act also authorizes the Council to
differentiate among companies on an
individual basis or by category, taking
into consideration their capital
structure, riskiness, complexity,
financial activities (including the
financial activities of their subsidiaries),
size, and any other risk-related factors
that the Council deems appropriate. In
addition, section 165 of the Dodd-Frank
Act gives the Board of Governors the
ability to tailor the application of the
prudential standards on its own.

Several commenters supported the
recognition in the NPR of the Council’s
numerous authorities and tools to carry
out its statutory duties. Commenters
also urged the Council to perform, in
connection with each potential
determination with respect to a nonbank
financial company, a comparative cost-
benefit analysis of the tools available to
the Council to mitigate any identified
threat posed by the company. Some
commenters further suggested that the
Council provide this analysis to the
nonbank financial company, explaining
why a determination is the best
available tool to mitigate the threat.
Section 113 of the Dodd-Frank Act sets
forth the factors that the Council must
consider in determining whether to
subject a nonbank financial company to
Board of Governors supervision and
prudential standards. The relative cost

8 See 12 U.S.C. 5330(a).
9See 12 U.S.C. 5463(a)(1).

and benefit of such a determination is
not one of these statutory
considerations. Therefore, while the
Council expects to consider its available
regulatory tools in addressing any
potential threat to financial stability, the
Council does not intend to conduct cost-
benefit analyses in making
determinations with respect to
individual nonbank financial
companies.

The rule and interpretive guidance, as
well as the Council’s responses to the
comments received, are discussed in
greater detail below.

A. Statutory Determination Standards
and Considerations

Section 113 of the Dodd-Frank Act
authorizes the Council to subject a
nonbank financial company to
supervision by the Board of Governors
and prudential standards if the Council
determines that (i) material financial
distress at the nonbank financial
company could pose a threat to the
financial stability of the United States
(the “First Determination Standard”’), or
(ii) the nature, scope, size, scale,
concentration, interconnectedness, or
mix of the activities of the nonbank
financial company could pose a threat
to the financial stability of the United
States (the “Second Determination
Standard”’).

Pursuant to the provisions of the
Dodd-Frank Act, the Council is required
to consider the following statutory
considerations when evaluating whether
to make this determination with respect
to a nonbank financial company: 10

(A) The extent of the leverage of the
company;

(B) The extent and nature of the off-
balance-sheet exposures of the
company;

(C) The extent and nature of the
transactions and relationships of the
company with other significant nonbank
financial companies and significant
bank holding companies;

(D) The importance of the company as
a source of credit for households,
businesses, and State and local
governments and as a source of liquidity
for the U.S. financial system;

(E) The importance of the company as
a source of credit for low-income,
minority, or underserved communities,
and the impact that the failure of such
company would have on the availability
of credit in such communities;

10 This list reflects the statutory considerations
applicable to a determination with respect to a U.S.
nonbank financial company. The Council is
required to consider corresponding factors in
making a determination with respect to a foreign
nonbank financial company.

(F) The extent to which assets are
managed rather than owned by the
company, and the extent to which
ownership of assets under management
is diffuse;

(G) The nature, scope, size, scale,
concentration, interconnectedness, and
mix of the activities of the company;

(H) The degree to which the company
is already regulated by one or more
primary financial regulatory agencies;

(I) The amount and nature of the
financial assets of the company;

(J) The amount and types of the
liabilities of the company, including the
degree of reliance on short-term
funding; and

(K) Any other risk-related factors that
the Council deems appropriate.

The Council intends to take into
account all of the statutory
considerations, separately and in
conjunction with each other, when
determining whether either of the
statutory standards for determination
has been met. The Council included
each of the statutory considerations in
the NPR and has retained this text in the
rule. The interpretive guidance provides
detail regarding the manner in which
the Council intends to assess nonbank
financial companies under the First and
Second Determination Standards.’* The
interpretive guidance sets forth
definitions of the terms “material
financial distress,” which is relevant to
the First Determination Standard, and
“threat to the financial stability of the
United States,” which is relevant to
both determination standards.

Commenters requested further
clarification of the Council’s
interpretation of certain relevant
definitions underlying the First and
Second Determination Standards, such
as the addition of quantitative metrics to
measure material financial distress and
a threat to U.S. financial stability. In
addition, two commenters
recommended that “threat to the
financial stability of the United States”
be defined narrowly, as a high threshold
for the Council’s determinations. The
Council believes that these definitions
accurately reflect the statutory
requirements and the nature of the
threat that the Council’s authority under
section 113 of the Dodd-Frank Act seeks
to mitigate. The interpretive guidance
therefore includes these definitions as
proposed.

11 While one commenter suggested that the
Council should disregard the Second Determination
Standard, the Council intends to evaluate nonbank
financial companies under either the First or the
Second Determination Standard, in accordance
with section 113 of the Dodd-Frank Act, as the
Council deems appropriate.
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The interpretive guidance also
describes three channels the Council
believes are most likely to facilitate the
transmission of the negative effects of a
nonbank financial company’s material
financial distress or activities to other
firms and markets, thereby posing a
threat to U.S. financial stability: (i)
Exposure of creditors, counterparties,
investors, or other market participants
to a nonbank financial company; (ii)
disruptions caused by the liquidation of
a nonbank financial company’s assets;
and (iii) the inability or unwillingness
of a nonbank financial company to
provide a critical function or service
relied upon by market participants and
for which there are no ready substitutes.

A number of commenters requested
further clarification of the three
transmission channels. These
commenters suggested that the Council
provide identifying metrics and explicit
links between the channels and the
statutory considerations. To address
these requests, the interpretive guidance
provides some additional clarification
describing how the Council expects its
assessments under the First and Second
Determination Standards to relate to the
transmission channels and the statutory
considerations. However, due to the
unique threat that each nonbank
financial company may pose to U.S.
financial stability and the qualitative
nature of the inquiry under the statutory
considerations, it is not possible to
provide broadly applicable metrics
defining these channels or to identify
universally applicable links between the
channels and the statutory
considerations.

Two commenters also objected to the
inclusion in the third transmission
channel of a nonbank financial
company’s ability or willingness to
provide a critical function or service,
arguing that regulators should not
interfere with companies’ business
decisions in this regard. Substitutability
is an important consideration for
evaluating the importance of a financial
company. If a nonbank financial
company is the sole provider, or one of
a small number of providers, of a critical
market function or service, the Council
believes that it is appropriate to
consider the impact a decision by the
company to cease providing that
function or service could have on other
market participants or market
functioning and, thereby, on U.S.
financial stability.

B. Analytic Framework for
Determinations

As described in the Proposed
Guidance, the Council has incorporated
the statutory considerations for

evaluating whether a nonbank financial
company meets either the First or
Second Determination Standard into an
analytic framework consisting of the
following six categories: (i) Size, (ii)
interconnectedness, (iii) substitutability,
(iv) leverage, (v) liquidity risk and
maturity mismatch, and (vi) existing
regulatory scrutiny. Three of these six
categories seek to assess the potential
impact of a nonbank financial
company’s financial distress on the
broader economy: size,
interconnectedness, and substitutability.
The remaining three categories seek to
assess the vulnerability of a nonbank
financial company to financial distress:
leverage, liquidity risk and maturity
mismatch, and existing regulatory
scrutiny. The interpretive guidance
contains the table from the Proposed
Guidance that illustrates the
relationship between the 10 statutory
considerations and the six framework
categories.

Most commenters addressed these six
categories either in the context of a
particular financial sector (as described
above under “Comments on Scope and
Implementation of Determination
Authority”) or with respect to the
proposed uniform quantitative
thresholds that the Council intends to
use to identify nonbank financial
companies for further evaluation (as
described below under “The Stage 1
Thresholds’’). Of the commenters that
specifically addressed the analytic
framework, several recommended that
substitutability either be narrowed to
focus on nonbank financial companies
that provide a critical function or
service, or be broadened to encompass
circumstances such as oligopolies and
potential future business changes. The
Council is adopting the description of
substitutability as proposed, because the
Council believes it accurately delineates
the primary factors that may cause a
lack of substitutability to pose a threat
to U.S. financial stability.

Several commenters also urged the
Council to give significant weight in its
evaluations to existing regulatory
scrutiny. In particular, one commenter
argued that a nonbank financial
company operating internationally
should only have one lead supervisor, to
ensure consistent supervision. Several
other commenters advised that the
effectiveness of existing regulation, or a
consideration of existing regulations in
light of the potential threat posed by a
particular nonbank financial company,
should be evaluated. As existing
regulatory scrutiny is one of the
statutory considerations, the Council
intends to evaluate this factor, together
with each of the other statutory

considerations, in connection with any
determination. In response to these
comments, the interpretive guidance has
been revised to clarify that the Council
will consider both the existence and the
effectiveness of consolidated
supervision of a nonbank financial
company.

A number of commenters provided
detailed recommendations regarding the
analysis of companies within particular
industries under the six-category
analytic framework in Stages 2 and 3.
For example, commenters highlighted
the differences between insurance
companies and other types of nonbank
financial companies. These comments
addressed issues such as the importance
of focusing on the unregulated,
nontraditional activities undertaken by
insurance companies, rather than on
regulated activities. One commenter
suggested that the analysis of
interconnectedness of insurance
companies should focus on
interconnectedness within a financial
services conglomerate and between a
U.S. insurance company and foreign
entities. Others recommended technical
changes to the types of information
described in the interpretive guidance
that the Council may consider in
evaluating insurance companies. With
respect to all the comments on industry-
specific analyses, the evaluation of any
nonbank financial company under the
six-category framework will be
company-specific, and the description
in the interpretive guidance is intended
to indicate the types of information that
the Council will consider. The Council
has not revised the interpretive
guidance to address these comments but
intends to consider such factors, where
appropriate.

In response to a commenter, the
interpretive guidance clarifies that the
risk of interest rate fluctuations and
reinvestment risk may be considered in
evaluating maturity mismatch of life
insurance companies.

C. Three-Stage Process for Evaluating
Nonbank Financial Companies

1. Overview of the Three-Stage Process

The interpretive guidance provides a
detailed description of the three-stage
process that the Council intends to use
to identify nonbank financial companies
for determinations in non-emergency
situations. Each stage of the
Determination Process involves an
analysis based on an increasing amount
of information to determine whether a
nonbank financial company meets the
First or Second Determination Standard.

The first stage of the process (“‘Stage
1”) is designed to narrow the universe
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of nonbank financial companies to a
smaller set of nonbank financial
companies. In Stage 1, the Council
intends to evaluate nonbank financial
companies by applying uniform
quantitative thresholds that are broadly
applicable across the financial sector to
a large group of nonbank financial
companies. These Stage 1 thresholds
represent the framework categories that
are more readily quantified: Size,
interconnectedness, leverage, and
liquidity risk and maturity mismatch.12
A nonbank financial company would be
subject to additional review if it meets
both the size threshold and any one of
the other quantitative thresholds. The
Council believes that the Stage 1
thresholds will help a nonbank financial
company predict whether such
company will be subject to additional
review by the Council. Stage 1 does not
reflect a determination by the Council
that the nonbank financial companies
identified during Stage 1 meet one of
the Determination Standards. Rather,
Stage 1 is intended to identify nonbank
financial companies that should be
subject to further evaluation in
subsequent stages of review.

In the second stage of the process
(““Stage 2”’), the Council will conduct a
comprehensive analysis, using the six-
category analytic framework, of the
potential for the nonbank financial
companies identified in Stage 1 to pose
a threat to U.S. financial stability. In
general, this analysis will be based on
a broad range of quantitative and
qualitative information available to the
Council through existing public and
regulatory sources, including industry-
and company-specific metrics beyond
those analyzed in Stage 1, and any
information voluntarily submitted by
the company.

Based on the analysis conducted
during Stage 2, the Council intends to
identify the nonbank financial
companies that the Council believes
merit further review in the third stage
(““Stage 3”’). The Council will send a
notice of consideration to each nonbank
financial company that will be reviewed
in Stage 3, and will give those nonbank
financial companies an opportunity to
submit materials within a time period
specified by the Council (which will be
not less than 30 days). Stage 3 will build
on the Stage 2 analysis using
quantitative and qualitative information
collected directly from the nonbank
financial company, generally by the

12 The Council believes that quantitative
thresholds measuring substitutability and existing
regulatory scrutiny would not be appropriate and
intends to rely on company-specific qualitative and
quantitative analyses of these factors in Stages 2
and 3.

Office of Financial Research (the
“OFR”), in addition to the information
considered during Stages 1 and 2. The
Council will determine whether to
subject a nonbank financial company to
Board of Governors supervision and
prudential standards based on the
results of the analyses conducted during
this three-stage review process.

As discussed in the interpretive
guidance, the Council does not believe
that a determination decision can be
reduced to a formula. Each
determination will be made based on a
company-specific evaluation and an
application of the standards and
considerations set forth in section 113 of
the Dodd-Frank Act, and taking into
account qualitative and quantitative
information that the Council deems
relevant to a particular nonbank
financial company.

2. Stage 1

As described in the interpretive
guidance, in Stage 1, the Council
intends to apply quantitative thresholds
to a broad group of nonbank financial
companies to identify a set of nonbank
financial companies that merit further
evaluation.

Many commenters commended the
inclusion of Stage 1 in the Proposed
Guidance. A smaller number of
commenters objected to the Stage 1
process generally, stating either that the
thresholds will capture too many or too
few nonbank financial companies, or
that the thresholds are not focused on
activities that could cause a threat to
financial stability. In addition, several
commenters proposed that nonbank
financial companies should be subject
to further review only if they exceed at
least two Stage 1 thresholds, rather than
only one, in addition to the total
consolidated assets threshold (described
below). One commenter suggested that
Stages 1 and 2 could be combined in
instances when it is clear that a
nonbank financial company may meet
either the First or Second Determination
Standard. Based on its analysis, the
Council believes the Stage 1 approach as
proposed, with certain clarifications, is
appropriate. Stage 1 is not intended to
identify nonbank financial companies
for a final determination. Instead, Stage
1 is a tool that the Council, nonbank
financial companies, market
participants, and other members of the
public may use to assess whether a
nonbank financial company will be
subject to further evaluation by the
Council. Any nonbank financial
company that is selected for further
evaluation during Stage 1 will be
assessed more comprehensively during
Stage 2 and, if appropriate, Stage 3. In

addition to its other benefits, the
careful, company-specific analysis in
Stages 2 and 3 avoids any possible “cliff
effects” for nonbank financial
companies that narrowly exceed the
Stage 1 thresholds.

The Council considered several
approaches for Stage 1 other than the
thresholds-based approach described in
the interpretive guidance. Alternatives
that were considered included a
weighting of various metrics according
to relative importance, and a multi-step,
quantitative analysis under which
progression through the analysis would
have required meeting certain
thresholds in each step. These
approaches attempted to tailor the Stage
1 analysis more specifically to the
various types of nonbank financial
companies and to customize the factors
to address narrower concepts of a threat
to U.S. financial stability. In contrast to
these alternative approaches, the
Council determined that the thresholds-
based approach set forth in the
interpretive guidance offers greater
transparency, consistency, and ease of
application for the Council, nonbank
financial companies, market
participants, and other members of the
public, and requires less reliance on
subjective assumptions. A tailored
analysis will be performed, potentially
using the approaches described above,
with respect to individual nonbank
financial companies, as appropriate, in
Stages 2 and 3. This approach will
enable the Council to engage in a
flexible, company-specific analysis that
will reflect the unique risks posed by
each nonbank financial company.

In all instances, the Council reserves
the right, at its discretion, to subject any
nonbank financial company to further
review if the Council believes that
further analysis of the company is
warranted to determine if the company
could pose a threat to U.S. financial
stability, irrespective of whether such
company meets the thresholds in Stage
1. Several commenters commended the
Council’s reservation of authority, while
others suggested that the Council’s
reservation of authority will generate
uncertainty or was otherwise
inappropriate. As noted above, the Stage
1 thresholds are intended only to
identify nonbank financial companies
for further evaluation. However, the
Council recognizes that all relevant data
are likely not available to assess all
nonbank financial companies using the
Stage 1 quantitative thresholds and that
the thresholds are an imperfect
mechanism to identify all nonbank
financial companies of which further
review is warranted. While the
thresholds were designed to be uniform,
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transparent, and readily calculable by
the Council, nonbank financial
companies, market participants, and
other members of the public, the
Council also recognizes that the
thresholds may not adequately measure
unique risks posed by particular
nonbank financial companies.
Therefore, the Council retains its
discretion to consider nonbank financial
companies not identified by the Stage 1
thresholds for any reason, including a
lack of available data in Stage 1.

Commenters also suggested that the
Council should provide an explanation
of the basis for the Council’s evaluation
of any nonbank financial company that
is reviewed in Stage 2 but did not
exceed the Stage 1 thresholds. Any
nonbank financial company that the
Council determines should be reviewed
during Stage 3 will receive notice of this
review. If the Council determines by
vote to subject a nonbank financial
company to a proposed determination,
the Council will provide the nonbank
financial company with notice and an
explanation of the basis of the proposed
determination, as described below.

Several commenters addressed the
collection of data from nonbank
financial companies in Stage 1. While
some commenters sought clarification of
how the Council would collect data for
Stage 1, particularly in cases where the
data underlying the Stage 1 thresholds
is not available, others urged the
Council expressly to reserve the right to
collect data from nonbank financial
companies in Stage 1, to avoid any
failure to identify a nonbank financial
company that should be evaluated
further. A fundamental purpose of Stage
1 is to narrow the universe of nonbank
financial companies, based on
information available to the Council
through existing public and regulatory
sources, to a smaller set of companies
that will be subject to company-specific
evaluation in Stage 2. The Council
recognizes that all relevant data are
likely not available to assess all
nonbank financial companies using the
Stage 1 thresholds. Therefore, the
Council may subject a nonbank
financial company to further review in
Stage 2 if the Council believes that
further analysis is warranted, for any
reason, to determine if the company
could pose a threat to U.S. financial
stability.

3. The Stage 1 Thresholds

In Stage 1, the Council intends to
apply six quantitative thresholds to a
broad group of nonbank financial
companies. The thresholds are—

e $50 billion in total consolidated
assets;

¢ $30 billion in gross notional credit
default swaps outstanding for which a
nonbank financial company is the
reference entity;

e $3.5 billion of derivative liabilities;

¢ $20 billion in total debt
outstanding;

e 15 to 1 leverage ratio of total
consolidated assets (excluding separate
accounts) to total equity; and

e 10 percent short-term debt ratio of
total debt outstanding with a maturity of
less than 12 months to total
consolidated assets (excluding separate
accounts).

A nonbank financial company will be
evaluated in Stage 2 if it meets both the
total consolidated assets threshold and
any one of the other thresholds.

Many commenters provided detailed
recommendations regarding the six
Stage 1 thresholds. These comments
generally fall into three categories: (i)
The level of a threshold should be
changed; (ii) the method of calculating
a threshold should be refined; and (iii)
a threshold generally is inappropriate. A
smaller number of commenters
suggested new Stage 1 thresholds.

Commenters suggested that the
Council tailor the thresholds by
industry to provide a more accurate
indication of the threat to U.S. financial
stability that could be posed by a
nonbank financial company in a
particular industry. The Council
recognizes that the quantitative
thresholds it has identified for
application during Stage 1 may not
provide a comprehensive means to
identify nonbank financial companies
for further review across all financial
industries and companies. However, the
Stage 1 thresholds provide a reasonable
set of measures for identifying nonbank
financial companies that, in general,
warrant further review. In addition,
because many nonbank financial
companies engage in financial activities
across multiple segments of the
financial markets, the application of
specialized industry-specific thresholds
to nonbank financial companies is not
generally useful. Industry- and
company-specific considerations are
better evaluated during Stages 2 and 3,
when more detailed information can be
collected and more tailored analysis can
be performed.

Several commenters requested
additional information on how the Stage
1 thresholds were selected and
suggested alternative measures that
could be used. The Council selected the
Stage 1 thresholds based on their
applicability to nonbank financial
companies that operate in diverse
financial industries and because the

data underlying these thresholds for a
broad range of nonbank financial
companies are generally available from
existing public and regulatory sources.
The Council reviewed distributions of
various samples of nonbank financial
companies and bank holding companies
to inform its judgment regarding the
appropriate thresholds and their
quantitative levels. As discussed in the
interpretive guidance, the Council also
considered historical testing of the
thresholds to assess whether they would
have captured nonbank financial
companies that encountered material
financial distress during the financial
crisis of 2007-2008. In this review, the
Council focused separately on the
period immediately before the crisis and
also a number of years preceding it.
While some commenters argued that
historical analyses are not a sufficient
justification for determining appropriate
levels of thresholds, this approach,
when combined with other analytical
methods, can be a helpful tool for
evaluating potential thresholds. After
considering the comments on the Stage
1 thresholds, including those
recommending the elimination of
particular thresholds, the Council has
determined to finalize the thresholds
largely as proposed. The Stage 1
thresholds and their levels reflect the
collective judgment of the Council
members regarding the appropriate
thresholds and their levels, in light of
the statutory standards and
considerations and an extensive review
of applicable data and various analyses.
The Stage 1 thresholds do not reflect a
determination that the identified
nonbank financial companies meet one
of the Determination Standards, or that
nonbank financial companies that do
not meet the thresholds will not be
designated. Rather, they are designed to
identify nonbank financial companies
for further evaluation based on the
statutory standards and considerations.

While the Council will apply the
Stage 1 thresholds to all types of
nonbank financial companies,
including, to the extent that the relevant
data are available, to financial
guarantors, asset management
companies, private equity firms, and
hedge funds, these and other types of
companies may pose risks that are not
well-measured by the quantitative
thresholds approach.

With respect to hedge funds and
private equity firms in particular, the
Council intends to apply the Stage 1
thresholds, but recognizes that less data
are generally available about these
companies than about certain other
types of nonbank financial companies.
Beginning in June 2012, advisers to
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hedge funds and private equity firms
and commodity pool operators and
commodity trading advisors will be
required to file Form PF with the
Securities and Exchange Commission
(“SEC”) or the Commodity Futures
Trading Commission (“CFTC”), as
applicable, on which form such
companies will make certain financial
disclosures. Using these and other data,
the Council will consider whether to
establish an additional set of metrics or
thresholds tailored to evaluate hedge
funds and private equity firms and their
advisers.

In addition, the Council, its member
agencies, and the OFR are analyzing the
extent to which there are potential
threats to U.S. financial stability arising
from asset management companies. This
analysis is considering what threats
exist, if any, and whether such threats
can be mitigated by subjecting such
companies to Board of Governors
supervision and prudential standards,
or whether they are better addressed
through other regulatory measures. The
Council may develop additional
guidance regarding potential metrics
and thresholds relevant to
determinations regarding asset
managers, as appropriate. Commenters
voiced both support for and opposition
to the implementation of new metrics
and thresholds applicable to asset
managers. While the Council intends to
address such issues at a later date,
consistent with the intention described
above not to provide exemptions under
section 113 of the Dodd-Frank Act for
any type of nonbank financial company,
the Council intends to evaluate asset
managers under the current interpretive
guidance.

Generally, as reporting requirements
evolve and new information about
certain industries and nonbank financial
companies become available, the
Council expects to review the
quantitative thresholds as appropriate
based on this new information. For
example, the Council may consider
credit exposure data proposed to be
collected under section 165 of the Dodd-
Frank Act by the Federal Deposit
Insurance Corporation and the Board of
Governors. Similarly, pursuant to
reporting and disclosure requirements
being implemented under section 728 of
the Dodd-Frank Act,3 the Council may
consider swaps information reported to
swap data repositories.

The Council recognizes that the Stage
1 threshold to measure a nonbank
financial company’s derivative
liabilities captures only the current
exposure, rather than the current and

13 See 17 CFR 49.17.

potential future exposure created by the
nonbank financial company’s
outstanding derivatives. The SEC and
CFTC have proposed rules to further
define the terms ‘“major swap
participant” (“MSP”’) and ‘“major
security-based swap participant”
(“MSBSP”’) that contain a methodology
to measure the potential future exposure
created by an entity’s outstanding
derivatives, with respect to certain
institutions.

Once the final rules regarding
reporting of data on swaps and security-
based swaps come into effect, and data
have been collected pursuant to those
rules, the Council may revisit this Stage
1 threshold based on factors such as a
nonbank financial company’s current
and potential future exposure from its
outstanding derivatives for purposes of
determining whether some or all MSPs,
MSBSPs, or other nonbank financial
companies that are subject to the rules
will be subject to further examination in
Stage 2.

In addition, in response to comments,
the Council has made several clarifying
changes to the interpretive guidance
with respect to the Stage 1 thresholds.
The Proposed Guidance included a
“loans and bonds outstanding”
threshold of $20 billion. A number of
commenters requested a clarification of
the types of obligations and instruments
that would be included in the
calculation of this threshold. In
response to these comments, the
Council has renamed this threshold
“total debt outstanding.” The
interpretive guidance now also specifies
that this threshold will be defined
broadly and regardless of maturity to
include loans, bonds, repurchase
agreements, commercial paper,
securities lending arrangements, surplus
notes (for insurance companies), and
other forms of indebtedness. The
interpretive guidance has also been
revised to clarify that this definition of
“total debt outstanding” will be used in
calculating the short-term debt ratio
threshold.

In response to questions from two
commenters regarding the Council’s
data source for the threshold relating to
credit default swaps outstanding, the
Council currently intends to calculate
this threshold using data available
through the Trade Information
Warehouse, which is operated by a
subsidiary of the Depository Trust &
Clearing Corporation. If other sources
for this data become available, the
Council may use those sources instead
of, or in addition to, this source.

Further, to respond to comments, the
interpretive guidance clarifies that in
calculating the derivative liabilities

threshold for nonbank financial
companies that disclose the effects of
master netting agreements and cash
collateral held with the same
counterparty on a net basis, the Council
intends to calculate derivative liabilities
after taking into account the effects of
these arrangements. For nonbank
financial companies that do not disclose
the effects of these arrangements,
derivative liabilities will equal the fair
value of derivative contracts in a
negative position. For Stages 2 and 3,
the impact of netting will be considered
as appropriate.

Several commenters suggested that
embedded derivatives be excluded from
the definition of derivative liabilities,
particularly for insurance companies or
insurance products. Under statutory
accounting principles (“SAP”),
derivative features within insurance
products are not accounted for
separately from the host contract. Under
generally accepted accounting
principles in the United States
(“GAAP”), derivative features that are
combined with traditional insurance
products may be accounted for
separately and included in a company’s
derivative liabilities, depending on
whether the contract as a whole is
carried at fair value and other criteria.
The Council is cognizant of these
differences between reporting under
GAAP and SAP. Embedded derivatives
will be included in the calculation of
the Stage 1 derivative liabilities
threshold, in accordance with GAAP,
when such information is available. The
Council will, as appropriate, assess
embedded derivatives in Stages 2 and 3
with respect to particular nonbank
financial companies. The relative
importance of embedded derivatives
tied to insurance products will depend
on their type and how they may
contribute to the risk posed by a
nonbank financial company, regardless
of how they are reported.

A number of commenters questioned
how the Council will calculate the Stage
1 thresholds for asset managers and
investment advisers. The Council has
included in the interpretive guidance a
clarification that while the Council
expects that its determinations will
apply to individual legal entities, the
Council has authority to assess nonbank
financial companies in a manner that
addresses the statutory considerations
and such other factors as the Council
deems appropriate. For example, in
applying the Stage 1 thresholds to funds
(whether or not they are registered
investment companies), the interpretive
guidance states that the Council may
consider the aggregate risks posed by
separate funds that are managed by the
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same adviser, particularly if the funds’
investments are identical or highly
similar. When applying the Stage 1
thresholds to an asset manager, the
Council’s analysis will appropriately
reflect the distinct nature of assets
under management compared to the
asset manager’s own assets. As
discussed above, the Council may in the
future issue additional guidance
regarding additional metrics and
thresholds, potentially including factors
related to assets under management,
regarding asset managers.

With respect to the application of the
Stage 1 thresholds to foreign nonbank
financial companies, several
commenters requested that the
thresholds be calculated based solely on
the companies’ U.S. operations. To
respond to this request, the interpretive
guidance specifies that for purposes of
evaluating any U.S. nonbank financial
company, the Council intends to apply
each of the Stage 1 thresholds based on
the global assets, liabilities and
operations of the company and its
subsidiaries. In contrast, for foreign
nonbank financial companies, the
Council intends to calculate the Stage 1
thresholds based solely on the U.S.
assets, liabilities and operations of the
foreign nonbank financial company and
its subsidiaries.

Several commenters also suggested
that a nonbank financial company’s
subsidiaries should not be included in
the Council’s evaluation of the
company, including for purposes of
calculating the Stage 1 thresholds.
Similarly, these commenters requested
that the Stage 1 thresholds, as applied
to foreign nonbank financial companies,
should exclude the operations of any
U.S. subsidiary that meets the definition
of “U.S. nonbank financial company.”
The Dodd-Frank Act requires the
Council to consider subsidiaries of
nonbank financial companies in its
analysis, and thus, the references to
subsidiaries in the rule and interpretive
guidance include subsidiaries. This
conclusion is based in part on the
statutory definition of “nonbank
financial company,” which is based on
a calculation of the revenues or assets of
the relevant company “and all of its
subsidiaries.” 14 Further, in light of the
purposes of section 113 of the Dodd-
Frank Act and the broad statutory
considerations set forth in that
provision, and the types of prudential
standards to which nonbank financial
companies subject to Council
determinations are subject, a meaningful
analysis must include not only a
nonbank financial company’s own

14 See 12 U.S.C. 5311(a)(6).

operations, but also those of its
subsidiaries. To determine whether a
subsidiary of a nonbank financial
company should be included for
purposes of calculating the Stage 1
thresholds, the interpretive guidance, as
described below, specifies that the
Council intends generally to apply the
Stage 1 thresholds using applicable
accounting standards or such other data
as are available to the Council.

Numerous commenters suggested that
the levels of the Stage 1 thresholds
should be adjusted periodically over
time, based on indexes such as inflation
or economic growth. The Council
believes that automatic adjustments to
the threshold levels based on one or
more particular indexes such as
inflation could result in threshold levels
that do not indicate the potential for a
nonbank financial company to pose a
threat to financial stability. Therefore,
the interpretive guidance states that the
Council intends to review the levels of
the Stage 1 thresholds that are specified
in dollars at least every five years and
to adjust those thresholds as the Council
may deem advisable.

A number of commenters requested a
clarification of the calculation date for
the Stage 1 thresholds, with several
proposing that the calculations be based
on multi-period averages to reduce
volatility and mitigate the effects of any
unusual or one-time items. The Council
recognizes that certain events that may
cause a nonbank financial company
briefly to exceed one or more Stage 1
thresholds may not indicate an
increased threat to U.S. financial
stability. However, because such an
analysis is by its nature fact-specific, the
Council believes that the appropriate
framework for consideration of such
factors is in Stage 2. Therefore, the
interpretive guidance provides that the
Council intends to reapply the Stage 1
thresholds using the most recently
available data on a quarterly basis, or
less frequently for nonbank financial
companies with respect to which
quarterly data are unavailable.

Several commenters also requested a
clarification of the financial reporting
standards that the Council will apply in
Stage 1. In response to this request, the
Council has revised the interpretive
guidance to provide that the Council
intends generally to apply the Stage 1
thresholds using GAAP when such
information is available, or otherwise to
rely on SAP, international financial
reporting standards, or such other data
as are available to the Council. While
commenters suggested that the Council
should rely on SAP when analyzing
insurance companies, the Council has
determined generally to rely on GAAP

when such data are available in order to
promote consistency and uniformity in
the application of the Stage 1
thresholds. The Council expects to
review financial statements prepared in
accordance with SAP in Stages 2 and 3,
if applicable.

4. Analysis and Procedures in Stages 2
and 3

After a subset of nonbank financial
companies has been identified in Stage
1, the Council intends in Stage 2 to
conduct a robust analysis of the
potential threat that each of those
nonbank financial companies could
pose to U.S. financial stability primarily
based on information available to the
Council through existing public and
regulatory sources, including
information possessed by the company’s
primary financial regulatory agency or
home country supervisor, as
appropriate. The evaluation of the risk
profile and characteristics of each
nonbank financial company in Stage 2
will be based on a wide range of
quantitative and qualitative industry-
and company-specific factors. This
analysis will use the six-category
analytic framework described above
under “Analytic Framework for
Determinations.” To the extent data are
available, the Council also intends in
Stage 2 to consider the impact that
resolving the nonbank financial
company could have on U.S. financial
stability.

Following Stage 2, nonbank financial
companies that are selected for
additional review in Stage 3 will receive
notice that they are being considered for
a proposed determination. Several
commenters suggested that this notice
should include an explanation of the
basis of the Council’s consideration, so
that the nonbank financial company
may present the Council with pertinent
information. The Council believes that it
would be premature to explain the basis
of the nonbank financial company’s
identification for further consideration
because the decision to review a
nonbank financial company in Stage 3
does not represent a formal
determination. The Council will provide
the company with a written explanation
of the basis of any proposed
determination that it makes regarding
the nonbank financial company after the
Stage 3 review.

As discussed in greater detail in the
interpretive guidance, during the Stage
3 review, the Council intends to analyze
the nonbank financial company’s
potential to pose a threat to financial
stability based on information obtained
directly from the nonbank financial
company and the information
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previously obtained by the Council
during prior stages of review. In Stage
3, the Council likely will consider
qualitative factors, including
considerations that could mitigate or
aggravate the potential of the nonbank
financial company to pose a threat to
U.S. financial stability, such as the
nonbank financial company’s
resolvability, the opacity of its
operations, its complexity, and the
extent and nature of its existing
regulatorff scrutiny.

Several commenters requested an
additional description of how the
Council will perform its analysis in
Stages 2 and 3, including a timetable for
evaluations in Stages 2 and 3 and the
relative weighting of particular metrics
in the analysis. Commenters also
suggested a variety of additional types
of analysis the Council could perform in
Stages 2 and 3, including trend analysis,
risk-weighting of criteria, and analysis
of economic cyclicality. Due to the
diverse types of nonbank financial
companies that may be evaluated in
Stages 2 and 3 and the unique threats
that these nonbank financial companies
may pose to U.S. financial stability, the
analysis and timing of review will
depend on the particular circumstances
of each nonbank financial company
under consideration and the unique
nature of the threat it may pose to U.S.
financial stability.

While the interpretive guidance
describes many metrics and factors that
the Council may consider in evaluating
nonbank financial companies, one
commenter suggested that the Council
should publicly disclose the use of any
factors that are not specified in the
interpretive guidance. The Council will
include in any written notice of a
proposed or final determination the
basis of the proposed or final
determination, whether or not the
relevant metrics and factors are
specified in the interpretive guidance.
In accordance with section
112(a)(2)(N)(iv) of the Dodd-Frank Act,
the basis for the Council’s final
determinations will be specified in the
Council’s annual report to Congress.

Commenters also cited a nonbank
financial company’s internal risk
management program as a factor that the
Council either should or should not
consider in its evaluations. The
interpretive guidance notes, as
proposed, that the Council may analyze
a nonbank financial company’s risk-
management procedures as one of many
factors in Stage 3.

Several commenters also requested a
clarification of the Council’s assessment
of resolvability. The interpretive
guidance has been revised to clarify that

the evaluation of a nonbank financial
company’s resolvability may mitigate or
aggravate the potential of a nonbank
financial company to pose a threat to
U.S. financial stability.

In response to a commenter’s request
for a clarification of one of the sample
metrics specified in the Proposed
Guidance, the interpretive guidance
clarifies that the Council may consider
total consolidated assets or liabilities as
determined under GAAP or the nonbank
financial company’s applicable financial
reporting standards, depending on the
availability of data and the stage of the
Determination Process.

Several commenters also requested
that nonbank financial companies that
are evaluated in Stage 2 receive notices
at the beginning of Stage 2, or be
permitted to participate in Stage 2 by
submitting information to the Council.
Pursuant to the rule, the Council will
provide every nonbank financial
company that will be reviewed in Stage
3 a notice of consideration and an
opportunity to submit written materials
to contest the Council’s consideration of
the nonbank financial company for a
proposed determination. Stage 2 is
intended to comprise the Council’s
initial company-specific analysis, based
primarily on existing public and
regulatory sources, and the Council
believes that Stage 3 provides a
sufficient opportunity for nonbank
financial companies to participate in the
Determination Process. In addition,
commenters requested that a nonbank
financial company be notified if it is
evaluated in Stage 2 and will not be
considered in Stage 3. Due to the
preliminary nature of the Council’s
evaluation of a nonbank financial
company in Stage 2, the Council does
not currently intend to provide for such
notices in Stage 2. The Council may, at
its discretion, adjust its process for
providing notifications to nonbank
financial companies as it gains
experience with the Determination
Process.

Based on the analysis performed in
Stages 2 and 3, the Council may
consider whether to vote to subject a
nonbank financial company to a
proposed determination. Prior to
making a proposed determination, the
Council may (i) consult with the
nonbank financial company’s primary
financial regulatory agency or home
country supervisor, as appropriate, and
(ii) consider the views of such entities.15

15 However, the concurrence of the primary
financial regulatory agency is not required prior to
the Council’s proposed or final determination with
respect to a nonbank financial company. The
Council’s consultation with a nonbank financial
company’s primary financial regulatory agency does

Commenters urged the Council to
consult closely with the primary state
regulator for any U.S. nonbank financial
company or the primary home country
supervisor for any foreign nonbank
financial company under consideration
for a determination. Such consultation
and coordination will be an important
part of the Determination Process, and
the Council believes this process is
sufficiently incorporated into
paragraphs (b), (c), and (d) of § 1310.20
of the rule.

As noted in the interpretive guidance,
the Council expects to notify a nonbank
financial company that has been
evaluated in Stage 3 if the company,
either before or after a proposed
determination, ceases to be considered
for determination.

5. Process and Procedures Following a
Proposed Determination

Following a proposed determination,
the Council will issue a written notice
of the proposed determination to the
nonbank financial company that will
provide an explanation of the basis of
the proposed determination. The
nonbank financial company may request
a hearing to contest the proposed
determination in accordance with
section 113(e) of the Dodd-Frank Act
and §1310.21(c) of the rule.

In response to the public comments
requesting more transparency regarding
the Determination Process, the rule and
interpretive guidance reflect certain
clarifying changes.

Several commenters made suggestions
as to whether the Council should
publish the names of nonbank financial
companies under consideration for a
determination. Due to the preliminary
nature of the Council’s evaluation of a
nonbank financial company prior to a
final determination, and the potential
for market participants to misinterpret
such an announcement, the Council
does not intend to publicly announce or
otherwise disclose the name of any
nonbank financial company that is
under evaluation for a determination
prior to a final determination with
respect to such company. A statement
that this is the Council’s intention has
been included in the interpretive
guidance. In addition, in response to
comments, the interpretive guidance
specifies that, when practicable and
consistent with the purposes of the
Determination Process, the Council
intends to provide a nonbank financial
company with a notice of a final
determination at least one business day
before publicly announcing the final

not create any rights on the part of the nonbank
financial company under consideration.
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determination. This minimum time
period is intended to allow nonbank
financial companies to prepare any
public communications and disclosures,
but is relatively brief in order to avoid
any potential market impact after the
nonbank financial company is informed
of the determination and before the
determination is publicly announced.

One commenter recommended that
the Council specify, in every notice of
proposed and final determination, the
regulatory approach the Council
recommends to the Board of Governors
with respect to the nonbank financial
company. Under the Dodd-Frank Act,
while the Council is authorized to make
determinations regarding nonbank
financial companies, the establishment
of prudential standards applicable to
such companies is within the purview
of the Board of Governors, subject to any
recommendations by the Council under
section 115 of the Dodd-Frank Act.
Therefore, in accordance with its
statutory authority, the Council does not
generally intend to make company-
specific regulatory recommendations to
the Board of Governors in connection
with determinations.

One commenter requested that the
Council clarify the registration
procedures for companies that are
subject to a final determination. Under
section 114 of the Dodd-Frank Act, the
Board of Governors is authorized to
prescribe the forms for registration,
including such information as the Board
of Governors, in consultation with the
Council, may deem necessary or
appropriate. It is therefore appropriate
for the registration procedures to be
established by the Board of Governors,
rather than by the Council.

D. Status of the Interpretive Guidance
and Other Legal Issues

Several commenters questioned the
Council’s authority to issue the
proposed rule and interpretive
guidance, while other commenters
requested that the Council clarify the
legal status of the interpretive guidance.
Section 111(e)(2) of the Dodd-Frank Act
explicitly authorizes the Council to
issue rules necessary for the conduct of
the business of the Council, and
specifies that such rules will constitute
rules of agency organization, procedure,
or practice. In accordance with this
authority, the rule sets forth the
procedures and practices that the
Council will follow in the
Determination Process and the manner
in which nonbank financial companies
may present themselves and their views
to the Council.

Moreover, as the agency charged by
Congress with responsibility for acting

under section 113 of the Dodd-Frank
Act, the Council has the inherent
authority to promulgate interpretive
rules and interpretive guidance that
explain and interpret the statutory
factors that the Council will consider in
the Determination Process.® The
interpretive guidance simply describes
the Council’s interpretation of the
statutory factors and provides
transparency to the public as to how the
Council intends to exercise its statutory
grant of discretionary authority. The
interpretive guidance does not impose
duties on, or alter the rights or interests
of, any company, nor does it relieve the
Council of making specific
determinations in accordance with the
Dodd-Frank Act. Rather, the Council
must review and determine whether to
subject any particular nonbank financial
company to Board of Governors
supervision on a company-specific basis
after review of all of the relevant factors.
Moreover, by providing for transparency
in the Determination Process, the rule
and interpretive guidance promote an
accountability that benefits the public
and the nonbank financial companies
subject to evaluation. Thus,
notwithstanding arguments to the
contrary by a small number of
commenters, the Council has the
necessary authority to issue the rule and
interpretive guidance.

Some commenters requested either
that the interpretive guidance be
incorporated into the rule text, or that
the Council commit to providing the
public with notice and an opportunity
to comment on any proposed changes to
the interpretive guidance. These
commenters sought to ensure that the
Council’s actions would be made
consistently and fairly and that the
public would have notice of any
changes to the interpretive guidance. If
the Council revises the interpretive
guidance in the future, the Council may
provide the public with notice and an
opportunity to comment on those
changes, as the Council determines
appropriate.

One commenter argued that Title I of
the Dodd-Frank Act violates the U.S.
Constitution based on (i) the limited
judicial review of Council

16 Courts have recognized that “‘an agency
charged with a duty to enforce or administer a
statute has inherent authority to issue interpretive
rules informing the public of the procedures and
standards it intends to apply in exercising its
discretion.” See, for example, Production Tool v.
Employment & Training Administration, 688 F.2d
1161, 1166 (7th Cir. 1982). The Supreme Court has
acknowledged that “whether or not they enjoy any
express delegation of authority on a particular
question, agencies charged with applying a statute
necessarily make all sorts of interpretive choices.”
See U.S. v. Mead, 533 U.S. 218, 227 (2001).

determinations under section 113(h) of
the Dodd-Frank Act and (ii) the scope of
the delegation of Congressional
authority embodied by the regulation of
nonbank financial companies under
Title I of the statute. The Council
disagrees with this assessment and does
not believe that this rulemaking is the
appropriate context to address these
issues.

One commenter asserted that the
Council had not satisfied the
requirements of the Congressional
Review Act (5 U.S.C. 801) in connection
with this rulemaking. That statute
provides that before a rule can take
effect, the federal agency promulgating
it must submit certain information to
Congress and to the Comptroller
General. No action was required to be
taken by the Council in connection with
the issuance of the NPR and Proposed
Guidance, and the Council will comply
fully with the statutory requirements in
connection with the issuance of the rule
and interpretive guidance.

IV. Section-by-Section Analysis
A. Subpart A—General
1. §1310.1 Authority and Purpose

This section sets forth the authority
for and purpose of the rule.

2.§1310.2 Definitions

This section defines the terms
relevant to the rule. One commenter
requested a clarification of the
definition of “member agencies.” That
term is defined, unchanged from the
NPR, as an agency represented by a
voting member of the Council under
section 111(b)(1) of the Dodd-Frank Act.

B. Subpart B—Determinations

1. §1310.10 Council Determinations
Regarding Nonbank Financial
Companies

This section sets forth the Council’s
authority to make proposed and final
determinations with respect to nonbank
financial companies, pursuant to
sections 113(a) and (b) of the Dodd-
Frank Act. It sets forth the two
standards for determinations, the
requirements for a Council vote with
respect to proposed and final
determinations, and the Council’s
ability pursuant to section 112(d)(4) of
the Dodd-Frank Act to request that the
Board of Governors conduct an
examination to determine whether a
U.S. nonbank financial company should
be supervised by the Board of Governors
for purposes of Title I of the Dodd-Frank
Act.

Two commenters suggested that the
Council clarify the circumstances under
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which the Council will enlist the Board
of Governors as an examiner under
§1310.10(c)(1) of the rule. In order to
maintain consistency with section
112(d)(4) of the Dodd-Frank Act, the
Council is adopting this section of the
rule as proposed.

2.§1310.11 Considerations in Making
Proposed and Final Determinations

This section sets forth the
considerations that the Council must
consider in making a proposed or final
determination with respect to a U.S.
nonbank financial company or foreign
nonbank financial company. These
considerations reflect the statutory
factors set forth in sections 113(a)(2) and
(b)(2) of the Dodd-Frank Act.

3.§1310.12 Anti-Evasion Provision

This section sets forth the Council’s
authority to require that the financial
activities of a company that is not a
nonbank financial company be
supervised by the Board of Governors
and be subject to prudential standards if
the Council determines that material
financial distress related to, or the
nature, scope, size, scale, concentration,
interconnectedness, or mix of, the
financial activities conducted directly or
indirectly by a company would pose a
threat to the financial stability of the
United States, and the company is
organized or operates in such a manner
as to evade the application of Title I of
the Dodd-Frank Act. This section
defines “financial activities” as that
term is defined in section 113(c)(5) of
the Dodd-Frank Act.

Paragraph (d) is intended to clarify
the application of subpart C. This
section provides that, in accordance
with section 113(c)(4) of the Dodd-Frank
Act, the provisions of subpart C
governing information collection
(including the confidentiality
provisions), consultation, notice and
opportunity for an evidentiary hearing,
emergency waivers or modifications,
and reevaluation and rescission of
determinations will apply in the context
of the Council’s anti-evasion authority.
The information-collection authority of
the Council with respect to companies
in this context derives from the
authority of the Council to receive
information from the OFR, member
agencies, and the Federal Insurance
Office, and from the authority of the
OFR, on behalf of the Council, to require
the submission of periodic and other
reports from any financial company,
under sections 112(a)(2)(A), 112(d)(1),
(2), and (3), and 154(b) of the Dodd-
Frank Act.

Companies that are engaged in
financial activities, but that are

organized or operated in such a manner
as to evade the application of Title I of
the Dodd-Frank Act, may be subject to

a determination by the Council under
the anti-evasion authority in section
113(c) of the Dodd-Frank Act. In
exercising its anti-evasion authority
with respect to a U.S. nonbank financial
company or foreign nonbank financial
company, the Council must consider the
relevant statutory factors applicable to a
U.S. or foreign nonbank financial
company, respectively. The Council
may make such a determination either
on its own initiative or at the request of
the Board of Governors. Commenters
requested that the rule further define the
scope of the Council’s anti-evasion
authority. In addition, one commenter
recommended that the rules should
permit the supervision of internal
financial activities of a nonbank
financial company that has been the
subject of a Council determination
under its anti-evasion authority.
Because §1310.12 of the rule reflects the
statutory authorities under section
113(c), and the Council believes such
consistency is appropriate, the Council
has not revised this section as suggested
by commenters.

C. Subpart C—Information Collection;
Proposed and Final Determinations;
Evidentiary Hearings

1.§1310.20 Council Information
Collection; Consultation; Coordination;
Confidentiality

This section sets forth the Council’s
authority to collect information with
respect to nonbank financial companies
and its responsibilities in consulting
and coordinating with regulators and
maintaining the confidentiality of
submitted information. Paragraph (a)
sets forth the Council’s ability to collect
information from the OFR, member
agencies, the Federal Insurance Office,
and other Federal and State financial
regulatory agencies. Pursuant to its
statutory authority, the Council may
also receive and request the submission
of data or information from its voting
and non-voting members. Paragraph (b)
sets forth the Council’s ability to collect
information from nonbank financial
companies. These two paragraphs
implement the provisions of section 112
of the Dodd-Frank Act relating to the
Council’s authority to obtain
information and collect financial data.
Paragraph (c), which has been revised
for consistency with section 113(g) of
the Dodd-Frank Act, provides that the
Council will consult with a nonbank
financial company’s primary financial
regulatory agency in a timely manner.
Paragraph (d) provides that the Council

will consult with appropriate foreign
regulatory authorities, to the extent
appropriate, in accordance with section
113(i) of the Dodd-Frank Act. Paragraph
(e) implements the confidentiality
requirements provided in section
112(d)(5) of the Dodd-Frank Act.

Several commenters requested that
information submitted by nonbank
financial companies be treated as
exempt from disclosure under the FOIA.
Commenters also requested that further
confidentiality provisions be added to
the rule, such as incorporating the
Council’s separate FOIA rule into the
rule, committing to limiting the
collection of sensitive information, and
protections for information that has
been collected. The Council is sensitive
to these concerns. Under § 1310.20(e)(3)
of the rule, the FOIA and the applicable
exemptions thereunder apply to any
data or information submitted under the
rule. In addition, the Council’s FOIA
rule will apply to data and information
received by the Council. The Council
expects that nonbank financial
companies’ submissions will likely
contain or consist of “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential” and information that is
“contained in or related to examination,
operating, or condition reports prepared
by, on behalf of, or for the use of an
agency responsible for the regulation or
supervision of financial institutions.”
These types of information are subject to
withholding under exemptions 4 and 8
of the FOIA (5 U.S.C. 552(b)(4) and (8)).
To the extent that nonbank financial
companies’ submissions contain or
consist of data or information not
subject to an applicable FOIA
exemption, that data or information
would be releasable under the FOIA.

In response to commenters’ concerns
regarding confidentiality, the Council
has modified §1310.20 of the rule to
clarify that the protections under that
section apply to data, information, and
reports (i) collected from federal and
state financial regulatory agencies other
than the OFR, member agencies, and the
Federal Insurance Office and (ii)
voluntarily submitted by any nonbank
financial company that is being
considered for a determination. This
change also addresses another
commenter’s assertion that the Council
lacks statutory authority to collect
information from federal or state
financial regulatory agencies other than
the OFR, member agencies and the
Federal Insurance Office,'” because the

17 One of the statutory Council’s duties, under
section 112(a)(2)(A), is to “collect information from
member agencies, other Federal and State financial
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Council expects that the OFR will
participate as necessary in the
information-collection and review
process pursuant to its authority under
sections 112(d) and 154(b) of the Dodd-
Frank Act. Further, it should be noted
that all members of the Council,
including both its voting and non-voting
members, will treat records of the
Council in accordance with the
Council’s FOIA rule. When the Council
and its members provide non-public
information to each other in connection
with Council functions and activities,
the recipients generally intend to treat
such information as confidential and
not publicly to disclose such
information without the consent of the
providing party. However, such
information may be used by the
recipients for enforcement, examination,
resolution planning, or other purposes,
subject to any appropriate limitations on
the disclosure of such information to
third parties, taking into account factors
including the need to preserve the
integrity of the supervision and
examination process. The Council
believes that the additional
confidentiality restrictions suggested by
commenters generally would not
materially increase the confidentially of
information collected by the Council,
due to requirements under the FOIA, or
would harmfully constrain the Council’s
ability to perform its evaluations of
nonbank financial companies.
Commenters also recommended that
the Council rely to the extent possible
on existing regulatory sources and on
information in the form it is reported to
regulators, to minimize the burden of
information requests. The Council
generally agrees with these comments,
and in accordance with the Council’s
statutory obligation under section
112(d)(3)(B) of the Dodd-Frank Act
intends, whenever possible, to rely on
information available from the OFR or
any member agency or primary financial
regulatory agency that regulates a
nonbank financial company before
requiring the submission of reports from
such nonbank financial company. The
Council expects that the collection of
information under this section of the
rule will be performed in a manner that
attempts to minimize burdens for
affected nonbank financial companies.

2.§1310.21 Proposed and Final
Determinations; Notice and Opportunity
for an Evidentiary Hearing

This section sets forth the procedural
rights of a nonbank financial company
being considered for a proposed or final

regulatory agencies [and] the Federal Insurance
Office.”

determination, the time period within
which the Council will act after it
notifies the nonbank financial company
that it is being considered for a
proposed determination, and the
nonbank financial company’s rights to a
hearing after a proposed determination.
Paragraph (a) provides that the Council
will deliver written notice to a nonbank
financial company that it is being
considered for a proposed
determination and will provide the
nonbank financial company an
opportunity to submit written materials
to contest the proposed determination.
Paragraph (a) clarifies that the nonbank
financial company may submit any
written materials to contest the
proposed determination, including
materials concerning whether the
nonbank financial company meets the
standards for a determination. In
response to comments, paragraph (a)
provides that the Council will provide
a nonbank financial company at least 30
days to respond to the notice of
consideration. Commenters had
requested a longer minimum period for
responses, but based on the types and
volume of information the Council
expects to request, the subsequent
opportunity for a nonbank to provide
additional information following any
proposed determination, and the
Council’s authority in individual cases
to grant a longer period for a response,
the Council believes a 30-day minimum
is appropriate.

Paragraph (b) provides that the
Council will provide a nonbank
financial company with written notice
of a proposed determination, including
an explanation of the basis of the
proposed determination. Paragraphs (c),
(d), and (e) set forth the procedures for
an evidentiary hearing following a
proposed determination, pursuant to
section 113(e) of the Dodd-Frank Act,
and provide the time period within
which the Council will make a final
determination. These paragraphs also
provide that the Council will make
public any final determination that it
makes. While not specified in the rule,
the Council expects to notify the
relevant nonbank financial company if
the Council has not made a final
determination with respect to the
company within the time period set
forth in paragraph (d) or (e), as
applicable. In response to comments,
the Council has clarified paragraph (c)
to provide that the hearing would be
nonpublic. However, the Council has
not revised the rule as requested by
several commenters to provide a
nonbank financial company with a right
to an oral hearing. Instead, the rule

maintains consistency with section
113(e)(2) of the Dodd-Frank Act, which
grants the Council sole discretion as to
the format of any hearing. Paragraph
(c)(1) has also been revised to clarify
that, consistent with the definition of
“hearing date,” a hearing may be before
the Council or its representatives.

Paragraph (f) sets forth the time
period within which the Council may
make a proposed determination with
respect to a nonbank financial company
that has received a notice of
consideration of determination. Under
paragraph (a)(3), the Council will notify
a nonbank financial company that is
being considered for a proposed
determination of the date on which the
Council deems its evidentiary record
regarding that nonbank financial
company to be complete. If the Council
does not make a proposed
determination with respect to that
nonbank financial company within 180
days after that date, the Council will not
make a proposed determination unless
the Council issues a subsequent written
notice of consideration of determination
under paragraph (a) and thereafter
complies with the other procedures set
forth in that section. This paragraph is
intended to provide clarity to a nonbank
financial company that is subject to a
notice of consideration of determination
regarding the timing of any potential
subsequent Council action. The Council
expects to notify the relevant nonbank
financial company upon expiration of
this 180-day period.

3.§1310.22 Emergency Exception to
§1310.21

This section sets forth the process by
which the Council may waive or modify
any of the notice or other procedural
requirements of the rule if the Council
determines that the waiver or
modification is necessary or appropriate
to prevent or mitigate threats posed by
the nonbank financial company to the
financial stability of the United States,
pursuant to section 113(f) of the Dodd-
Frank Act. This section provides that a
nonbank financial company will receive
notice of the waiver or modification and
an opportunity for a hearing to contest
the waiver or modification, and sets
forth the process by which the Council
will make and publicly announce its
final determination. This section
incorporates the statutory requirement
that the Council consult with the
appropriate home country supervisor, if
any, of a foreign nonbank financial
company considered for a determination
under this section. This section also
requires the Council to consult with the
primary financial regulatory agency, if
any, of a nonbank financial company in
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making a determination under this
section. These consultations will be
conducted in such time and manner as
the Council may deem appropriate.
Several commenters requested that the
Council clarify or limit the scope of this
section of the rule. To maintain
consistency with the Council’s statutory
authority under section 113(f) of the
Dodd-Frank Act, and to avoid imposing
unwarranted restrictions on the
Council’s ability to respond to
emergency situations, the Council is
adopting this section as proposed. In
response to comments, the Council has
clarified paragraph (c) to provide that
the hearing under this section would be
nonpublic, and the Council has revised
paragraph (d) to clarify that while the
Council will publicly announce final
determinations under § 1310.10(a), the
Council will not publicly announce
determinations regarding waivers or
modifications under § 1310.22(c).
Paragraph (c)(1) has also been revised to
clarify that, consistent with the
definition of “hearing date,” a hearing
may be before the Council or its
representatives.

4. §1310.23 Council Reevaluation and
Rescission of Determinations

This section sets forth the Council’s
statutory responsibility, pursuant to
section 113(d) of the Dodd-Frank Act, to
reevaluate currently effective
determinations and rescind any
determination if the Council determines
that the nonbank financial company no
longer meets the standards for
determination.

In response to comments requesting
clarification of the process for
reevaluations, paragraph (b) provides
new procedural protections for nonbank
financial companies. Pursuant to
paragraph (b), the Council will notify
each nonbank financial company
subject to a currently effective
determination prior to the Council’s
annual reevaluation. The nonbank
financial company will be provided an
opportunity to submit written materials
to the Council to contest the
determination. Because increased
information about any nonbank
financial company subject to a previous
determination will be available to the
Council through the Board of Governors,
and the Council will have previously
performed a comprehensive analysis of
any such company, a replication in full
of the Council’s evaluation in Stages 2
and 3 will not be necessary. Instead, the
Council expects that its reevaluations
will focus on any material changes with
respect to the nonbank financial
company or the markets in which it
operates since the Council’s previous

review. Commenters also suggested that
nonbank financial companies be
permitted to request additional
reevaluations. Due to the relatively
frequent mandatory reevaluations, such
additional reevaluations should rarely
be necessary. In the event of an
extraordinary change that materially
decreases the threat a nonbank financial
company poses to U.S. financial
stability relatively soon after a previous
reevaluation, the Council may, at its
sole discretion, consider a request from
such company for a reevaluation prior
to the next annual reevaluation. New
paragraph (d) provides that upon a
rescission of a determination with
respect to a nonbank financial company,
the Council will notify the company and
publicly announce the rescission.

V. Regulatory Flexibility Act

The Gouncil certifies that this final
rule will not have a significant
economic impact on a substantial
number of small entities. The economic
impact of this rule is not expected to be
significant. The final rule would apply
only to nonbank financial companies
that could pose a threat to the financial
stability of the United States. Size is an
important factor, although not the
exclusive factor, in assessing whether a
nonbank financial company could pose
a threat to financial stability. The
Council expects that few, if any, small
companies (as defined for purposes of
the Small Business Act) could pose a
threat to financial stability. Therefore,
the Council does not expect the rule to
directly affect a substantial number of
small entities. Accordingly, a regulatory
flexibility analysis under the Regulatory
Flexibility Act (5 U.S.C. 601-612) is not
required.

VI. Paperwork Reduction Act

The collection of information
contained in this final rule has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3507(d)) under control
1505-0244. An agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a valid
control number assigned by the Office of
Management and Budget.

The collection of information in this
final rule is found in §1310.20,
§1310.21, §1310.22, and § 1310.23.

The hours and costs associated with
preparing data, information, and reports
for submission to the Council constitute
reporting and cost burdens imposed by
the collection of information. The
estimated total annual reporting burden
associated with the collection of

information in this final rule is 1,000
hours. We estimate the cost associated
with this information collection to be
$450,000. In making this estimate, the
Council estimates that due to the nature
of the information likely to be
requested, approximately 75 percent of
the burden in hours will be carried by
nonbank financial companies internally
at an average cost of $400 per hour, and
the remainder will be carried by outside
professionals retained by nonbank
financial companies at an average cost
of $600 per hour. In addition, in
determining these estimates, the
Council considered its obligation under
§1310.20(b) of the rule to, whenever
possible, rely on information available
from the OFR or any member agency or
primary financial regulatory agency that
regulates a nonbank financial company
before requiring the submission of
reports from such nonbank financial
company. The Council expects that its
collection of information under the rule
will be performed in a manner that
attempts to minimize burdens for
affected nonbank financial companies.
The aggregate burden will be subject to
the number of nonbank financial
companies that are evaluated in Stage 3,
the extent of information regarding such
companies that is available to the
Council through existing public and
regulatory sources, and the amount and
types of information that nonbank
financial companies provide to the
Council during the Determination
Process.

Several commenters asserted that the
Paperwork Reduction Act disclosure in
the NPR did not comply with the
statute, citing a requirement to provide
the public with notice and an
opportunity to comment on the
proposed collection of information,
including an estimate of the burden that
will result from the collection of
information. The NPR cited the sections
of the proposed rule that related to the
collection of information, described the
types of information expected to be
collected and the frequency of
collections, provided an estimate of the
total annual reporting burden, and
enabled the public to assess the likely
respondents. The NPR therefore
complied with the requirements of the
Paperwork Reduction Act.

VII. Executive Orders 12866 and 13563

Presidential Executive Order 12866,
“Regulatory Planning and Review,” 18
and Executive Order 13563, “Improving

18 Available at http://www.gpo.gov/fdsys/pkg/
WCPD-1993-10-04/pdf/WCPD-1993-10-04-
Pg1925.pdf.
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Regulation and Regulatory Review,” 19
direct certain agencies to assess costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “‘significant
regulatory action” although not
economically significant under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

Several commenters suggested that
the Council should, or is required to,
conduct a cost-benefit analysis, such as
a review of the impact of the rule on the
economy and on different sectors of the
financial services industry. These
commenters argued that a cost-benefit
analysis would enhance transparency
and ensure that costs are minimized,
and may be required under Executive
Orders 12866 and 13563. In addition,
commenters questioned the
determination that this rule is not
economically significant under section
3(f) of Executive Order 12866. That
section defines ““significant regulatory
action” to include a regulatory action
(which may include a proposed rule of
agency procedure or practice) that is
likely to result in a rule that may raise
certain novel legal or policy issues.
Based on this determination, which is
made by the Office of Management and
Budget, the Council is not required to
conduct a cost-benefit analysis in
connection with this rulemaking. The
rule and the interpretive guidance are
limited to descriptions of the processes
and procedures that the Council intends
to follow in making determinations
under section 113 of the Dodd-Frank
Act, the manner in which nonbank
financial companies may present
themselves and their views to the
Council, the Council’s interpretation of
the statutory factors, and how the
Council intends to exercise its statutory
grant of discretionary authority. The
rights and obligations of nonbank
financial companies that the Council is
considering for a determination, or for a
reevaluation and potential rescission of
a determination, arise directly from
section 113 of the Dodd-Frank Act. The
rights and obligations of nonbank

19 Available at http://www.gpo.gov/fdsys/pkg/FR-
2011-01-21/pdf/2011-1385.pdf.

financial companies that the Council
has been determined shall be supervised
by the Board of Governors arise from
other sections of the Dodd-Frank Act
and the rules promulgated thereunder,
such as the enhanced prudential
standards to be established by the Board
of Governors and the resolution plans
required under section 165 of the Dodd-
Frank Act. Based on data currently
available to the Council through existing
public and regulatory sources, the
Council has estimated that fewer than
50 nonbank financial companies meet
the Stage 1 thresholds.

List of Subjects in 21 CFR Part 1310
Nonbank financial companies.

Financial Stability Oversight Council

Authority and Issuance

For the reasons set forth in the
preamble, the Financial Stability
Oversight Council adds a new part 1310
to Title 12 of the Code of Federal
Regulations, to read as follows:

PART 1310—AUTHORITY TO REQUIRE
SUPERVISION AND REGULATION OF
CERTAIN NONBANK FINANCIAL
COMPANIES

Sec.

Subpart A—General

1310.1 Authority and purpose.
1310.2 Definitions.

Subpart B—Determinations

1310.10 Council determinations regarding
nonbank financial companies.

1310.11 Considerations in making proposed
and final determinations.

1310.12 Anti-evasion provision.

Subpart C—Information Collection;
Proposed and Final Determinations;
Evidentiary Hearings

1310.20 Council information collection;
consultation; coordination;
confidentiality.

1310.21 Proposed and final determinations;
notice and opportunity for an
evidentiary hearing.

1310.22 Emergency exception to §1310.21.

1310.23 Council reevaluation and
rescission of determinations.

Appendix A to Part 1310—Financial Stability
Oversight Council Guidance for Nonbank
Financial Company Determinations

Authority: 12 U.S.C. 5321; 12 U.S.C. 5322;
12 U.S.C. 5323.

Subpart A—General

§1310.1 Authority and purpose.

(a) Authority. This part is issued by
the Council under sections 111, 112 and
113 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”) (12 U.S.C. 5321,
5322, and 5323).

(b) Purpose. The principal purposes of
this part are to set forth the standards
and procedures governing Council
determinations under section 113 of the
Dodd-Frank Act (12 U.S.C. 5323),
including whether material financial
distress at a nonbank financial
company, or the nature, scope, size,
scale, concentration,
interconnectedness, or mix of the
activities of the nonbank financial
company, could pose a threat to the
financial stability of the United States,
and whether a nonbank financial
company shall be supervised by the
Board of Governors and shall be subject
to prudential standards in accordance
with Title I of the Dodd-Frank Act.

§1310.2 Definitions.

The terms used in this part have the
following meanings—

Board of Governors. The term “Board
of Governors” means the Board of
Governors of the Federal Reserve
System.

Commission. The term “Commission”’
means the Securities and Exchange
Commission, except in the context of
the Commodity Futures Trading
Commission.

Council. The term “Council” means
the Financial Stability Oversight
Council.

Federal Insurance Office. The term
“Federal Insurance Office” means the
office established within the
Department of the Treasury by section
502(a) of the Dodd-Frank Act (31 U.S.C.
301 (note)).

Foreign nonbank financial company.
The term “foreign nonbank financial
company”’ means a company (other than
a company that is, or is treated in the
United States as, a bank holding
company) that is—

(1) Incorporated or organized in a
country other than the United States;
and

(2) “Predominantly engaged in
financial activities,” as that term is
defined in section 102(a)(6) of the Dodd-
Frank Act (12 U.S.C. 5311(a)(6)) and
pursuant to any requirements for
determining if a company is
predominantly engaged in financial
activities as established by regulation of
the Board of Governors pursuant to
section 102(b) of the Dodd-Frank Act
(12 U.S.C. 5311(b)), including through a
branch in the United States.

Hearing date. The term “hearing
date”” means the latest of—

(1) The date on which the Council has
received all of the written materials
timely submitted by a nonbank financial
company for a hearing that is conducted
without oral testimony pursuant to
§1310.21 or §1310.22, as applicable;
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(2) The final date on which the
Council or its representatives convene
to hear oral testimony presented by a
nonbank financial company pursuant to
§1310.21 or §1310.22, as applicable;
and

(3) The date on which the Council has
received all of the written materials
timely submitted by a nonbank financial
company to supplement any oral
testimony and materials presented by
the nonbank financial company
pursuant to §1310.21 or § 1310.22, as
applicable.

Member agency. The term “member
agency”’ means an agency represented
by a voting member of the Council
under section 111(b)(1) of the Dodd-
Frank Act (12 U.S.C. 5321).

Nonbank financial company. The
term “nonbank financial company”
means a U.S. nonbank financial
company or a foreign nonbank financial
company.

Office of Financial Research. The
term ““‘Office of Financial Research”
means the office established within the
Department of the Treasury by section
152 of the Dodd-Frank Act (12 U.S.C.
5342).

Primary financial regulatory agency.
The term “primary financial regulatory
agency’’ means—

(1) The appropriate Federal banking
agency, with respect to institutions
described in section 3(q) of the Federal
Deposit Insurance Act (12 U.S.C.
1813(q)), except to the extent that an
institution is or the activities of an
institution are otherwise described in
paragraph (2), (3), (4), or (5) of this
definition;

(2) The Commission, with respect to—

(i) Any broker or dealer that is
registered with the Commission under
the Securities Exchange Act of 1934,
with respect to the activities of the
broker or dealer that require the broker
or dealer to be registered under that Act;

(ii) Any investment company that is
registered with the Commission under
the Investment Company Act of 1940,
with respect to the activities of the
investment company that require the
investment company to be registered
under that Act;

(iii) Any investment adviser that is
registered with the Commission under
the Investment Advisers Act of 1940,
with respect to the investment advisory
activities of such company and
activities that are incidental to such
advisory activities;

(iv) Any clearing agency registered
with the Commission under the
Securities Exchange Act of 1934, with
respect to the activities of the clearing
agency that require the agency to be
registered under such Act;

(v) Any nationally recognized
statistical rating organization registered
with the Commission under the
Securities Exchange Act of 1934;

(vi) Any transfer agent registered with
the Commission under the Securities
Exchange Act of 1934;

(vii) Any exchange registered as a
national securities exchange with the
Commission under the Securities
Exchange Act of 1934;

(viii) Any national securities
association registered with the
Commission under the Securities
Exchange Act of 1934;

(ix) Any securities information
processor registered with the
Commission under the Securities
Exchange Act of 1934;

(x) The Municipal Securities
Rulemaking Board established under the
Securities Exchange Act of 1934;

(xi) The Public Company Accounting
Oversight Board established under the
Sarbanes-Oxley Act of 2002 (15 U.S.C.
7201 et seq.);

(xii) The Securities Investor
Protection Corporation established
under the Securities Investor Protection
Act of 1970 (15 U.S.C. 78aaa et seq.);
and

(xiii) Any security-based swap
execution facility, security-based swap
data repository, security-based swap
dealer or major security-based swap
participant registered with the
Commission under the Securities
Exchange Act of 1934, with respect to
the security-based swap activities of the
person that require such person to be
registered under such Act;

(3) The Commodity Futures Trading
Commission, with respect to—

(i) Any futures commission merchant
registered with the Commodity Futures
Trading Commission under the
Commodity Exchange Act (7 U.S.C. 1 et
seq.), with respect to the activities of the
futures commission merchant that
require the futures commission
merchant to be registered under that
Act;

(ii) Any commodity pool operator
registered with the Commodity Futures
Trading Commission under the
Commodity Exchange Act (7 U.S.C. 1 et
seq.), with respect to the activities of the
commodity pool operator that require
the commodity pool operator to be
registered under that Act, or a
commodity pool, as defined in that Act;

(iii)) Any commodity trading advisor
or introducing broker registered with
the Commodity Futures Trading
Commission under the Commodity
Exchange Act (7 U.S.C. 1 et seq.), with
respect to the activities of the
commodity trading advisor or
introducing broker that require the

commodity trading advisor or
introducing broker to be registered
under that Act;

(iv) Any derivatives clearing
organization registered with the
Commodity Futures Trading
Commission under the Commodity
Exchange Act (7 U.S.C. 1 et seq.), with
respect to the activities of the
derivatives clearing organization that
require the derivatives clearing
organization to be registered under that
Act;

(v) Any board of trade designated as
a contract market by the Commodity
Futures Trading Commission under the
Commodity Exchange Act (7 U.S.C. 1 et
seq.);

((]vi) Any futures association registered
with the Commodity Futures Trading
Commission under the Commodity
Exchange Act (7 U.S.C. 1 et seq.);

(vii) Any retail foreign exchange
dealer registered with the Commodity
Futures Trading Commission under the
Commodity Exchange Act (7 U.S.C. 1 et
seq.), with respect to the activities of the
retail foreign exchange dealer that
require the retail foreign exchange
dealer to be registered under that Act;

(viii) Any swap execution facility,
swap data repository, swap dealer, or
major swap participant registered with
the Commodity Futures Trading
Commission under the Commodity
Exchange Act (7 U.S.C. 1 et seq.) with
respect to the swap activities of the
person that require such person to be
registered under that Act; and

(ix) Any registered entity as defined
in section 1a of the Commodity
Exchange Act (7 U.S.C. 1a), with respect
to the activities of the registered entity
that require the registered entity to be
registered under that Act;

(4) The State insurance authority of
the State in which an insurance
company is domiciled, with respect to
the insurance activities and activities
that are incidental to such insurance
activities of an insurance company that
is subject to supervision by the State
insurance authority under State
insurance law; and

(5) The Federal Housing Finance
Agency, with respect to Federal Home
Loan Banks or the Federal Home Loan
Bank System, and with respect to the
Federal National Mortgage Association
or the Federal Home Loan Mortgage
Corporation.

Prudential standards. The term
“prudential standards” means enhanced
supervision and regulatory standards
established by the Board of Governors
under section 165 of the Dodd-Frank
Act (12 U.S.C. 5365).

Significant companies. The terms
“significant nonbank financial
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company”’ and “significant bank
holding company” have the meanings
ascribed to such terms by regulation of
the Board of Governors issued under
section 102(a)(7) of the Dodd-Frank Act
(12 U.S.C. 5311(a)(7)).

U.S. nonbank financial company. The
term ““U.S. nonbank financial company”’
means a company (other than a bank
holding company; a Farm Credit System
institution chartered and subject to the
provisions of the Farm Credit Act of
1971 (12 U.S.C. 2001 et seq.); a national
securities exchange (or parent thereof),
clearing agency (or parent thereof,
unless the parent is a bank holding
company), security-based swap
execution facility, or security-based
swap data repository registered with the
Commission; a board of trade designated
as a contract market by the Commodity
Futures Trading Commission (or parent
thereof); or a derivatives clearing
organization (or parent thereof, unless
the parent is a bank holding company),
swap execution facility, or swap data
repository registered with the
Commodity Futures Trading
Commission), that is—

(1) Incorporated or organized under
the laws of the United States or any
State; and

(2) “Predominantly engaged in
financial activities,” as that term is
defined in section 102(a)(6) of the Dodd-
Frank Act (12 U.S.C. 5311(a)(6)), and
pursuant to any requirements for
determining if a company is
predominantly engaged in financial
activities as established by regulation of
the Board of Governors pursuant to
section 102(b) of the Dodd-Frank Act
(12 U.S.C. 5311(b)).

Subpart B—Determinations

§1310.10 Council determinations
regarding nonbank financial companies.

(a) Determinations. The Council may
determine that a nonbank financial
company shall be supervised by the
Board of Governors and shall be subject
to prudential standards, in accordance
with Title I of the Dodd-Frank Act, if the
Council determines that material
financial distress at the nonbank
financial company, or the nature, scope,
size, scale, concentration,
interconnectedness, or mix of the
activities of the nonbank financial
company, could pose a threat to the
financial stability of the United States.

(b) Vote required. Any proposed or
final determination under paragraph (a)
of this section shall—

(1) Be made by the Council and shall
not be delegated by the Council; and

(2) Require the vote of not fewer than
two-thirds of the voting members of the

Council then serving, including the
affirmative vote of the Chairperson of
the Council.

(c) Back-up examination by the Board
of Governors. (1) If the Council is unable
to determine whether the financial
activities of a U.S. nonbank financial
company, including a U.S. nonbank
financial company that is owned by a
foreign nonbank financial company,
pose a threat to the financial stability of
the United States, based on information
or reports obtained by the Council
under § 1310.20, including discussions
with management, and publicly
available information, the Council may
request the Board of Governors, and the
Board of Governors is authorized, to
conduct an examination of the U.S.
nonbank financial company and its
subsidiaries for the sole purpose of
determining whether the nonbank
financial company should be supervised
by the Board of Governors for purposes
of Title I of the Dodd-Frank Act (12
U.S.C. 5311-5374).

(2) The Council shall review the
results of the examination of a nonbank
financial company, including its
subsidiaries, conducted by the Board of
Governors under this paragraph (c) in
connection with any proposed or final
determination under paragraph (a) of
this section with respect to the nonbank
financial company.

§1310.11 Considerations in making
proposed and final determinations.

(a) Considerations for U.S. nonbank
financial companies. In making a
proposed or final determination under
§1310.10(a) with respect to a U.S.
nonbank financial company, the
Council shall consider—

(1) The extent of the leverage of the
U.S. nonbank financial company and its
subsidiaries;

(2) The extent and nature of the off-
balance-sheet exposures of the U.S.
nonbank financial company and its
subsidiaries;

(3) The extent and nature of the
transactions and relationships of the
U.S. nonbank financial company and its
subsidiaries with other significant
nonbank financial companies and
significant bank holding companies;

(4) The importance of the U.S.
nonbank financial company and its
subsidiaries as a source of credit for
households, businesses, and State and
local governments and as a source of
liquidity for the United States financial
system;

(5) The importance of the U.S.
nonbank financial company and its
subsidiaries as a source of credit for
low-income, minority, or underserved
communities, and the impact that the

failure of such U.S. nonbank financial
company would have on the availability
of credit in such communities;

(6) The extent to which assets are
managed rather than owned by the U.S.
nonbank financial company and its
subsidiaries, and the extent to which
ownership of assets under management
is diffuse;

(7) The nature, scope, size, scale,
concentration, interconnectedness, and
mix of the activities of the U.S. nonbank
financial company and its subsidiaries;

(8) The degree to which the U.S.
nonbank financial company and its
subsidiaries are already regulated by 1
or more primary financial regulatory
agencies;

(9) The amount and nature of the
financial assets of the U.S. nonbank
financial company and its subsidiaries;

(10) The amount and types of the
liabilities of the U.S. nonbank financial
company and its subsidiaries, including
the degree of reliance on short-term
funding; and

(11) Any other risk-related factor that
the Council deems appropriate, either
by regulation or on a case-by-case basis.

(b) Considerations for foreign
nonbank financial companies. In
making a proposed or final
determination under §1310.10(a) with
respect to a foreign nonbank financial
company, the Gouncil shall consider—

(1) The extent of the leverage of the
foreign nonbank financial company and
its subsidiaries;

(2) The extent and nature of the
United States related off-balance-sheet
exposures of the foreign nonbank
financial company and its subsidiaries;

(3) The extent and nature of the
transactions and relationships of the
foreign nonbank financial company and
its subsidiaries with other significant
nonbank financial companies and
significant bank holding companies;

(4) The importance of the foreign
nonbank financial company and its
subsidiaries as a source of credit for
United States households, businesses,
and State and local governments and as
a source of liquidity for the United
States financial system;

(5) The importance of the foreign
nonbank financial company and its
subsidiaries as a source of credit for
low-income, minority, or underserved
communities in the United States, and
the impact that the failure of such
foreign nonbank financial company
would have on the availability of credit
in such communities;

(6) The extent to which assets are
managed rather than owned by the
foreign nonbank financial company and
its subsidiaries and the extent to which
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ownership of assets under management
is diffuse;

(7) The nature, scope, size, scale,
concentration, interconnectedness, and
mix of the activities of the foreign
nonbank financial company and its
subsidiaries;

(8) The extent to which the foreign
nonbank financial company and its
subsidiaries are subject to prudential
standards on a consolidated basis in the
foreign nonbank financial company’s
home country that are administered and
enforced by a comparable foreign
supervisory authority;

(9) The amount and nature of the
United States financial assets of the
foreign nonbank financial company and
its subsidiaries;

(10) The amount and nature of the
liabilities of the foreign nonbank
financial company and its subsidiaries
used to fund activities and operations in
the United States, including the degree
of reliance on short-term funding; and

(11) Any other risk-related factor that
the Council deems appropriate, either
by regulation or on a case-by-case basis.

§1310.12 Anti-evasion provision.

(a) Determinations. In order to avoid
evasion of Title I of the Dodd-Frank Act
(12 U.S.C. 5311-5374) or this part, the
Council, on its own initiative or at the
request of the Board of Governors, may
require that the financial activities of a
company shall be supervised by the
Board of Governors and subject to
prudential standards if the Council
determines that—

(1) Material financial distress related
to, or the nature, scope, size, scale,
concentration, interconnectedness, or
mix of, the financial activities
conducted directly or indirectly by a
company incorporated or organized
under the laws of the United States or
any State or the financial activities in
the United States of a company
incorporated or organized in a country
other than the United States would pose
a threat to the financial stability of the
United States, based on consideration of
the factors in—

(i) §1310.11(a) if the company is
incorporated or organized under the
laws of the United States or any State;
or

(ii) § 1310.11(b) if the company is
incorporated or organized in a country
other than the United States; and

(2) The company is organized or
operates in such a manner as to evade
the application of Title I of the Dodd-
Frank Act (12 U.S.C. 5311-5374) or this
part.

(b) Vote required. Any proposed or
final determination under paragraph (a)
of this section shall—

(1) Be made by the Council and shall
not be delegated by the Council; and

(2) Require the vote of not fewer than
two-thirds of the voting members of the
Council then serving, including the
affirmative vote of the Chairperson of
the Council.

(c) Definition of covered financial
activities. For purposes of this section,
the term ““financial activities”—

(1) Means activities that are financial
in nature (as defined in section 4(k) of
the Bank Holding Company Act of
1956);

(2) Includes the ownership or control
of one or more insured depository
institutions; and

(3) Does not include internal financial
activities conducted for the company or
any affiliate thereof, including internal
treasury, investment, and employee
benefit functions.

(d) Application of other provisions.
Sections 1310.20(a), 1310.20(b),
1310.20(c), 1310.20(e), 1310.21,
1310.22, and 1310.23, and the
definitions referred to therein, shall
apply to proposed and final
determinations of the Council with
respect to the financial activities of a
company pursuant to this section in the
same manner as such sections apply to
proposed and final determinations of
the Council with respect to nonbank
financial companies.

Subpart C—Information Collection;
Proposed and Final Determinations;
Evidentiary Hearings

§1310.20 Council information collection;
consultation; coordination; confidentiality.

(a) Information collection from the
Office of Financial Research, member
agencies, the Federal Insurance Office,
and other Federal and State financial
regulatory agencies. The Council may
receive, and may request the submission
of, such data or information from the
Office of Financial Research, member
agencies, the Federal Insurance Office,
and (acting through the Office of
Financial Research, to the extent the
Council determines necessary) other
Federal and State financial regulatory
agencies as the Council deems necessary
to carry out the provisions of Title I of
the Dodd-Frank Act (12 U.S.C. 5311—
5374) or this part.

(b) Information collection from
nonbank financial companies. (1) The
Council may, to the extent the Council
determines appropriate, direct the
Office of Financial Research to require
the submission of periodic and other
reports from any nonbank financial
company, including a nonbank financial
company that is being considered for a
proposed or final determination under

§1310.10(a), for the purpose of
assessing the extent to which a nonbank
financial company poses a threat to the
financial stability of the United States.

(2) Before requiring the submission of
reports under this paragraph (b) from
any nonbank financial company that is
regulated by a member agency or any
primary financial regulatory agency, the
Council, acting through the Office of
Financial Research, shall coordinate
with such agency or agencies and shall,
whenever possible, rely on information
available from the Office of Financial
Research or such agency or agencies.

(3) Before requiring the submission of
reports under this paragraph (b) from a
company that is a foreign nonbank
financial company, the Council shall,
acting through the Office of Financial
Research, to the extent appropriate,
consult with the appropriate foreign
regulator of such foreign nonbank
financial company and, whenever
possible, rely on information already
being collected by such foreign
regulator, with English translation.

(4) The Council may, to the extent the
Council determines appropriate, accept
the submission of any data, information,
and reports voluntarily submitted by
any nonbank financial company that is
being considered for a proposed or final
determination under §1310.10(a), for
the purpose of assessing the extent to
which a nonbank financial company
poses a threat to the financial stability
of the United States.

(c) Consultation. The Council shall
consult with the primary financial
regulatory agency, if any, for each
nonbank financial company or
subsidiary of a nonbank financial
company that is being considered for
supervision by the Board of Governors
under § 1310.10(a) in a timely manner
before the Council makes any final
determination under §1310.10(a) with
respect to such nonbank financial
company.

(d) International coordination. In
exercising its duties under this part with
respect to foreign nonbank financial
companies and cross-border activities
and markets, the Council, acting
through its Chairperson or other
authorized designee, shall consult with
appropriate foreign regulatory
authorities, to the extent appropriate.

(e) Confidentiality—(1) In general.
The Council shall maintain the
confidentiality of any data, information,
and reports submitted under this part.

(2) Retention of privilege. The
submission of any non-publicly
available data or information under this
part shall not constitute a waiver of, or
otherwise affect, any privilege arising
under Federal or State law (including
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the rules of any Federal or State court)
to which the data or information is
otherwise subject.

(3) Freedom of Information Act.
Section 552 of Title 5, United States
Code, including the exceptions
thereunder, and any regulations
thereunder adopted by the Council,
shall apply to any data, information,
and reports submitted under this part.

§1310.21 Proposed and final
determinations; notice and opportunity for
an evidentiary hearing.

(a) Written notice of consideration of
determination; submission of materials.
Before providing a nonbank financial
company written notice of a proposed
determination pursuant to paragraph (b)
of this section, the Council shall provide
the nonbank financial company—

(1) Written notice that the Council is
considering whether to make a proposed
determination with respect to the
nonbank financial company under
§1310.10(a);

(2) An opportunity to submit written
materials, within such time as the
Council determines to be appropriate
(which shall be not less than 30 days
after the date of receipt by the nonbank
financial company of the notice
described in paragraph (a)(1)), to the
Council to contest the Council’s
consideration of the nonbank financial
company for a proposed determination,
including materials concerning whether,
in the nonbank financial company’s
view, material financial distress at the
nonbank financial company, or the
nature, scope, size, scale, concentration,
interconnectedness, or mix of the
activities of the nonbank financial
company, could pose a threat to the
financial stability of the United States;
and

(3) Notice when the Council deems its
evidentiary record regarding such
nonbank financial company to be
complete.

(b) Notice of proposed determination.
If the Council determines under
§1310.10(a) that a nonbank financial
company should be supervised by the
Board of Governors and be subject to
prudential standards, the Council shall
provide to the nonbank financial
company written notice of the proposed
determination, including an explanation
of the basis of the proposed
determination and the date by which an
evidentiary hearing may be requested by
the nonbank financial company under
paragraph (c) of this section.

(c) Evidentiary hearing. (1) Not later
than 30 days after the date of receipt by
a nonbank financial company of the
notice of proposed determination under
paragraph (b) of this section, the

nonbank financial company may
request, in writing, an opportunity for a
nonpublic, written or oral evidentiary
hearing before the Council or its
representatives to contest the proposed
determination under §1310.10(a).

(2) Upon receipt by the Council of a
timely request under paragraph (c)(1),
the Council shall fix a time (not later
than 30 days after the date of receipt by
the Council of the request) and place at
which such nonbank financial company
may appear, personally or through
counsel, for a nonpublic evidentiary
hearing at which the nonbank financial
company may submit written materials
(or, at the sole discretion of the Council,
oral testimony and oral argument) to
contest the proposed determination
under § 1310.10(a), including materials
concerning whether, in the nonbank
financial company’s view, material
financial distress at the nonbank
financial company, or the nature, scope,
size, scale, concentration,
interconnectedness, or mix of the
activities of the nonbank financial
company, could pose a threat to the
financial stability of the United States.

(d) Final determination after
evidentiary hearing. If the nonbank
financial company makes a timely
request for an evidentiary hearing under
paragraph (c) of this section, the Council
shall, not later than 60 days after the
hearing date—

(1) Determine whether to make a final
determination under §1310.10(a);

(2) Notify the nonbank financial
company, in writing, of any final
determination of the Council under
§1310.10(a), which notice shall contain
a statement of the basis for the decision
of the Council; and

(3) If the Council makes a final
determination under § 1310.10(a),
publicly announce the final
determination of the Council.

(e) No evidentiary hearing requested.
If a nonbank financial company does
not make a timely request for an
evidentiary hearing under paragraph (c)
of this section or notifies the Council in
writing that it is not requesting an
evidentiary hearing under paragraph (c)
of this section, the Council shall, not
later than 10 days after the date by
which the nonbank financial company
could have requested a hearing under
paragraph (c) of this section or 10 days
after the date on which the Council
receives notice from the nonbank
financial company that it is not
requesting an evidentiary hearing, as
applicable—

(1) Determine whether to make a final
determination under § 1310.10(a);

(2) Notify the nonbank financial
company, in writing, of any final

determination of the Council under
§1310.10(a), which notice shall contain
a statement of the basis for the decision
of the Council; and

(3) If the Council makes a final
determination under § 1310.10(a),
publicly announce the final
determination of the Council.

(f) Time period for consideration. (1)
If the Council does not make a proposed
determination under § 1310.10(a) with
respect to a nonbank financial company
within 180 days after the date on which
the nonbank financial company receives
the notice of completion of the
Council’s evidentiary record described
in paragraph (a)(3) of this section, the
nonbank financial company shall not be
eligible for a proposed determination
under § 1310.10(a) unless the Council
issues a subsequent written notice of
consideration of determination under
paragraph (a) of this section to such
nonbank financial company.

(2) This paragraph (f) shall not limit
the Council’s ability to issue a
subsequent written notice of
consideration of determination under
§1310.21(a) to any nonbank financial
company that, within 180 days after the
date on which such nonbank financial
company received a notice described in
paragraph (a)(3) of this section, does not
become subject to a proposed
determination under § 1310.10(a).

§1310.22 Emergency exception to
§1310.21.

(a) Exception to § 1310.21.
Notwithstanding anything to the
contrary in § 1310.21, the Council may
waive or modify any or all of the notice
and other procedural requirements of
§ 1310.21 with respect to a nonbank
financial company if—

(1) The Council determines that such
waiver or modification is necessary or
appropriate to prevent or mitigate
threats posed by the nonbank financial
company to the financial stability of the
United States; and

(2) The Council provides written
notice of the waiver or modification
under this section to the nonbank
financial company as soon as
practicable, but not later than 24 hours
after the waiver or modification is
granted. Any such notice shall set forth
the manner and form for transmitting a
request for an evidentiary hearing under
paragraph (c) of this section.

(b) Consultation. (1) In making a
determination under paragraph (a) of
this section with respect to a nonbank
financial company, the Council shall
consult with the primary financial
regulatory agency, if any, for such
nonbank financial company, in such
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time and manner as the Council may
deem appropriate.

(2) In making a determination under
paragraph (a) of this section with
respect to a foreign nonbank financial
company, the Council shall consult with
the appropriate home country
supervisor, if any, of such foreign
nonbank financial company, in such
time and manner as the Council may
deem appropriate.

(c) Opportunity for evidentiary
hearing. (1) If the Council, pursuant to
paragraph (a) of this section, waives or
modifies any of the notice or other
procedural requirements of § 1310.21
with respect to a nonbank financial
company, the nonbank financial
company may request, in writing, an
opportunity for a nonpublic, written or
oral evidentiary hearing before the
Council or its representatives to contest
such waiver or modification, not later
than 10 days after the date of receipt by
the nonbank financial company of the
notice described in paragraph (a)(2) of
this section.

(2) Upon receipt of a timely request
for an evidentiary hearing under
paragraph (c)(1), the Council shall fix a
time (not later than 15 days after the
date of receipt by the Council of the
request) and place at which the nonbank
financial company may appear,
personally or through counsel, for a
nonpublic evidentiary hearing at which
the nonbank financial company may
submit written materials (or, at the sole
discretion of the Council, oral testimony
and oral argument) regarding the waiver
or modification under this section.

(d) Notice of final determination. If
the nonbank financial company makes a
timely request for an evidentiary
hearing under paragraph (c) of this
section, the Council shall, not later than
30 days after the hearing date—

(1) Make a final determination
regarding the waiver or modification
under this §1310.22;

(2) Notify the nonbank financial
company, in writing, of the final
determination of the Council regarding
the waiver or modification under this
§1310.22, which notice shall contain a
statement of the basis for the final
decision of the Council; and

(3) If the Council makes a final
determination under §1310.10(a),
publicly announce the final
determination of the Council.

(e) Vote required. Any determination
of the Council under paragraph (a)(1) of
this section to waive or modify any of
the notice or other procedural
requirements of § 1310.21 shall—

(1) Be made by the Council and shall
not be delegated by the Council; and

(2) Require the vote of not fewer than
two-thirds of the voting members of the
Council then serving, including the
affirmative vote of the Chairperson of
the Council.

§1310.23 Council reevaluation and
rescission of determinations.

(a) Reevaluation and rescission. The
Council shall, not less frequently than
annually—

(1) Reevaluate each currently effective
determination made under § 1310.10(a);
and

(2) Rescind any such determination, if
the Council determines that the
nonbank financial company no longer
meets the standard under § 1310.10(a),
taking into account the considerations
in §1310.11(a) or § 1310.11(b), as
applicable.

(b) Notice of reevaluation; submission
of materials. The Council shall provide
written notice to each nonbank financial
company subject to a currently effective
determination prior to the Council’s
reevaluation of such determination
under paragraph (a) of this section and
shall provide such nonbank financial
company an opportunity to submit
written materials, within such time as
the Council determines to be
appropriate (which shall be not less
than 30 days after the date of receipt by
the nonbank financial company of such
notice), to the Council to contest the
determination, including materials
concerning whether, in the nonbank
financial company’s view, material
financial distress at the nonbank
financial company, or the nature, scope,
size, scale, concentration,
interconnectedness, or mix of the
activities of the nonbank financial
company, could pose a threat to the
financial stability of the United States.

(c) Vote required. Any determination
of the Council under paragraph (a)(2) of
this section to rescind a determination
made with respect to a nonbank
financial company shall—

(1) Be made by the Council and shall
not be delegated by the Council; and

(2) Require the vote of not fewer than
two-thirds of the voting members of the
Council then serving, including the
affirmative vote of the Chairperson of
the Council.

(d) Notice of rescission. If the Council
rescinds a determination with respect to
any nonbank financial company under
paragraph (a) of this section, the Council
shall notify the nonbank financial
company, in writing, of such rescission
and publicly announce such rescission.

Appendix A to Part 1310—Financial
Stability Oversight Council Guidance
for Nonbank Financial Company
Determinations

1. Introduction

Section 113 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the
“Dodd-Frank Act’) 1 authorizes the Financial
Stability Oversight Council (the “Council”’)
to determine that a nonbank financial
company will be supervised by the Board of
Governors of the Federal Reserve System (the
“Board of Governors”) and be subject to
prudential standards in accordance with
Title I of the Dodd-Frank Act if either of two
standards is met. Under the first standard,
the Council may subject a nonbank financial
company to supervision by the Board of
Governors and prudential standards if the
Council determines that “material financial
distress” at the nonbank financial company
could pose a threat to the financial stability
of the United States. Under the second
standard, the Council may determine that a
nonbank financial company will be
supervised by the Board of Governors and
subject to prudential standards if the nature,
scope, size, scale, concentration,
interconnectedness, or mix of the activities of
the nonbank financial company could pose a
threat to U.S. financial stability. Section 113
of the Dodd-Frank Act also lists 10
considerations that the Council must take
into account in making a determination.?2

Section II of this document describes the
manner in which the Council intends to
apply the statutory standards and
considerations in making determinations
under section 113 of the Dodd-Frank Act.
First, section II defines ‘“‘threat to the
financial stability of the United States”” and
describes channels through which a nonbank
financial company could pose such a threat.
Second, it discusses each of the two statutory
standards for determination. Third, it
describes the six-category framework that the
Council intends to use to evaluate nonbank
financial companies under each of the 10
statutory considerations. Section II also
includes lists of sample metrics that may be
used to evaluate individual nonbank
financial companies under each of the six
categories.

Section III of this document outlines the
process that the Council intends to follow in
non-emergency situations when determining
whether to subject a nonbank financial
company to Board of Governors supervision
and prudential standards. Section III also
provides a detailed description of the
analysis that the Council intends to conduct
during each stage of its review. In the first
stage of the process, the Gouncil will apply
six uniform quantitative thresholds to
nonbank financial companies to identify
those nonbank financial companies that will
be subject to further evaluation by the
Council. Because the Council is relying in the
first stage on quantitative thresholds using

1See 12 U.S.C. 5323.

2In addition to these considerations, the Council
may consider any other risk-related factors that the
Council deems appropriate. 12 U.S.C. 5323(a)(2)(K)
and (b)(2)(K).
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information available through existing public
and regulatory sources, nonbank financial
companies should be able to assess whether
they will be subject to further evaluation by
the Council. During the second stage of the
evaluation process, the Council will analyze
the identified nonbank financial companies
using a broad range of information available
to the Council primarily through existing
public and regulatory sources. The third
stage of the process will involve a
comprehensive analysis of those nonbank
financial companies using information
collected directly from the nonbank financial
company, as well as the information used in
the first two stages.

II. Council Determination Authority and
Framework

As noted above, the Council may
determine that a nonbank financial company
will be supervised by the Board of Governors
and be subject to prudential standards if the
Council determines that (i) material financial
distress at the nonbank financial company
could pose a threat to the financial stability
of the United States (the “First Determination
Standard”) or (ii) the nature, scope, size,
scale, concentration, interconnectedness, or
mix of the activities of the nonbank financial
company could pose a threat to the financial
stability of the United States (the “Second
Determination Standard,” and, together with
the First Determination Standard, the
“Determination Standards”).

The Council intends to interpret the term
“company’’ broadly with respect to nonbank
financial companies and other companies in
connection with section 113 of the Dodd-
Frank Act, to include any corporation,
limited liability company, partnership,
business trust, association, or similar
organization.

This section provides definitions of the
terms “‘threat to the financial stability of the
United States” and “material financial
distress” and describes how the Council
expects to apply the Determination
Standards.

a. Threat to the Financial Stability of the
United States

The Determination Standards require the
Council to determine whether a nonbank
financial company could pose a threat to the
financial stability of the United States. The
Council will consider a ‘““threat to the
financial stability of the United States” to
exist if there would be an impairment of
financial intermediation or of financial
market functioning that would be sufficiently
severe to inflict significant damage on the
broader economy.

In evaluating a nonbank financial company
under one of the Determination Standards,
the Council intends to assess how a nonbank
financial company’s material financial
distress or activities could be transmitted to,
or otherwise affect, other firms or markets,
thereby causing a broader impairment of
financial intermediation or of financial
market functioning. An impairment of
financial intermediation and financial market
functioning can occur through several
channels. The Council has identified the
following channels as most likely to facilitate

the transmission of the negative effects of a
nonbank financial company’s material
financial distress or activities to other
financial firms and markets:

e Exposure. A nonbank financial
company'’s creditors, counterparties,
investors, or other market participants have
exposure to the nonbank financial company
that is significant enough to materially
impair those creditors, counterparties,
investors, or other market participants and
thereby pose a threat to U.S. financial
stability. In its initial analysis of nonbank
financial companies with respect to this
channel, the Council expects to consider
metrics including total consolidated assets,
credit default swaps outstanding, derivative
liabilities, total debt outstanding, and
leverage ratio.

e Asset liquidation. A nonbank financial
company holds assets that, if liquidated
quickly, would cause a fall in asset prices
and thereby significantly disrupt trading or
funding in key markets or cause significant
losses or funding problems for other firms
with similar holdings. This channel would
likely be most relevant for a nonbank
financial company whose funding and liquid
asset profile makes it likely that it would be
forced to liquidate assets quickly when it
comes under financial pressure. For example,
this could be the case if a large nonbank
financial company relies heavily on short-
term funding. In its initial analysis of
nonbank financial companies with respect to
this channel, the Council expects to consider
metrics including total consolidated assets
and short-term debt ratio.

e Critical function or service. A nonbank
financial company is no longer able or
willing to provide a critical function or
service that is relied upon by market
participants and for which there are no ready
substitutes. The analysis of this channel will
incorporate a review of the competitive
landscape for markets in which a nonbank
financial company participates and for the
services it provides (including the provision
of liquidity to the U.S. financial system, the
provision of credit to low-income, minority,
or underserved communities, or the
provision of credit to households, businesses
and state and local governments), the
nonbank financial company’s market share,
and the ability of other firms to replace those
services. Due to the unique ways in which a
nonbank financial company may provide a
critical function or service to the market, the
Council expects to apply company-specific
analyses with respect to this channel, rather
than applying a broadly applicable
quantitative metric.

The Council believes that the threat a
nonbank financial company may pose to U.S.
financial stability through the impairment of
financial intermediation and financial market
functioning is likely to be exacerbated if the
nonbank financial company is sufficiently
complex, opaque, or difficult to resolve in
bankruptcy such that its resolution in
bankruptcy would disrupt key markets or
have a material adverse impact on other
financial firms or markets.

The Council intends to continue to
evaluate additional transmission channels
and may, at its discretion, consider other

channels through which a nonbank financial
company may transmit the negative effects of
its material financial distress or activities and
thereby pose a threat to U.S. financial
stability.

b. First Determination Standard: Material
Financial Distress

Under the First Determination Standard,
the Council may subject a nonbank financial
company to supervision by the Board of
Governors and prudential standards if the
Council determines that ““material financial
distress” at the nonbank financial company
could pose a threat to U.S. financial stability.
The Council believes that material financial
distress exists when a nonbank financial
company is in imminent danger of
insolvency or defaulting on its financial
obligations.

For purposes of considering whether a
nonbank financial company could pose a
threat to U.S. financial stability under this
Determination Standard, the Council intends
to assess the impact of the nonbank financial
company’s material financial distress in the
context of a period of overall stress in the
financial services industry and in a weak
macroeconomic environment. The Council
believes this is appropriate because in such
a context, a nonbank financial company’s
distress may have a greater effect on U.S.
financial stability.

c. Second Determination Standard: Nature,
Scope, Size, Scale, Concentration,
Interconnectedness, or Mix of Activities

Under the Second Determination Standard,
the Council may subject a nonbank financial
company to supervision by the Board of
Governors and prudential standards if the
Council determines that the nature, scope,
size, scale, concentration,
interconnectedness, or mix of the activities of
the nonbank financial company could pose a
threat to U.S. financial stability. The Council
believes that this Determination Standard
will be met if the Council determines that the
nature of a nonbank financial company’s
business practices, conduct, or operations
could pose a threat to U.S. financial stability,
regardless of whether the nonbank financial
company is experiencing financial distress.
The Council expects that there likely will be
significant overlap between the outcome of
an assessment of a nonbank financial
company under the First and Second
Determination Standards, because, in many
cases, a nonbank financial company that
could pose a threat to U.S. financial stability
because of the nature, scope, size, scale,
concentration, interconnectedness, or mix of
its activities could also pose a threat to U.S.
financial stability if it were to experience
material financial distress.

d. Analytic Framework for Statutory
Considerations

As required by section 113 of the Dodd-
Frank Act, the Council’s determination will
be based on its judgment that a firm meets
one of the Determination Standards
described above. In evaluating whether a firm
meets one of the Determination Standards,
the Council will consider each of the
statutory considerations. The discussion
below outlines the analytic framework that
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the Council intends to use to organize its
evaluation of a nonbank financial company
under the statutory considerations and
provides additional detail on the key data
and analyses that the Council intends to use
to assess the considerations.

1. Grouping of Statutory Considerations Into
Six-Category Framework

The Dodd-Frank Act requires the Council
to consider 10 considerations (described
below) when evaluating the potential of a
nonbank financial company to pose a threat
to U.S. financial stability. The statute also
authorizes the Council to consider “any other
risk-related factors that the Council deems
appropriate.” These statutory considerations
will help the Council to evaluate whether
one of the Determination Standards, as
described in sections II.b and II.c above, has
been met. The Council has developed an
analytic framework that groups all relevant
factors, including the 10 statutory
considerations and any additional risk-
related factors, into six categories: size,
interconnectedness, substitutability, leverage,

liquidity risk and maturity mismatch, and
existing regulatory scrutiny. The Council
expects to use these six categories to guide
its evaluation of whether a particular
nonbank financial company meets either
Determination Standard. However, the
Council’s ultimate determination decision
regarding a nonbank financial company will
not be based on a formulaic application of
the six categories. Rather, the Council
intends to analyze a nonbank financial
company using quantitative and qualitative
data relevant to each of the six categories, as
the Council determines is appropriate with
respect to the particular nonbank financial
company.

Each of the six categories reflects a
different dimension of a nonbank financial
company’s potential to pose a threat to U.S.
financial stability. Three of the six
categories—size, substitutability, and
interconnectedness—seek to assess the
potential impact of the nonbank financial
company’s financial distress on the broader
economy. Material financial distress at
nonbank financial companies that are large,

provide critical financial services for which
there are few substitutes, or are highly
interconnected with other financial firms or
markets are more likely to have a financial

or operational impact on other companies,
markets, and consumers that could pose a
threat to the financial stability of the United
States. The remaining three categories—
leverage, liquidity risk and maturity
mismatch, and existing regulatory scrutiny of
the nonbank financial company—seek to
assess the vulnerability of a nonbank
financial company to financial distress.
Nonbank financial companies that are highly
leveraged, have a high degree of liquidity risk
or maturity mismatch, and are under little or
no regulatory scrutiny are more likely to be
more vulnerable to financial distress.

Each of the statutory considerations in
sections 113(a)(2) and (b)(2) of the Dodd-
Frank Act would be considered as part of one
or more of the six categories. This is reflected
in the following table, using the
considerations relevant to a U.S. nonbank
financial company for illustrative purposes.?

Statutory considerations:

Category or categories in which this consider-
ation would be addressed:

(A) The extent of the leverage of the company

(B) The extent and nature of the off-balance-sheet exposures of the company

(C) The extent and nature of the transactions and relationships of the company with other signifi-
cant nonbank financial companies and significant bank holding companies.

(D) The importance of the company as a source of credit for households, businesses, and State
and local governments and as a source of liquidity for the United States financial system.

(E) The importance of the company as a source of credit for low-income, minority, or under-
served communities, and the impact that the failure of such company would have on the avail-

ability of credit in such communities.

(F) The extent to which assets are managed rather than owned by the company, and the extent

to which ownership of assets under management is diffuse.

(G) The nature, scope, size, scale, concentration, interconnectedness, and mix of the activities of

the company.

(H) The degree to which the company is already regulated by 1 or more primary financial regu-

latory agencies.

(I) The amount and nature of the financial assets of the company

(J) The amount and types of the liabilities of the company, including the degree of reliance on

short-term funding.

(K) Any other risk-related factors that the Council deems appropriate

Leverage.
Size; interconnectedness.
Interconnectedness.

Size; substitutability.

Substitutability.

Size; interconnectedness; substitutability.
Size; interconnectedness; substitutability.
Existing regulatory scrutiny.

Size; interconnectedness.

Liquidity risk and maturity mismatch; size;
interconnectedness.

Appropriate category or categories based on
the nature of the additional risk-related fac-
tor.

2. Six-Category Framework

The discussion below describes each of the
six categories and how these categories relate
to a firm’s likelihood to pose a threat to
financial stability. The sample metrics set
forth below under each category are
representative, not exhaustive, and may not
apply to all nonbank financial companies
under evaluation. The Council may apply the
sample metrics in the context of stressed
market conditions.

Interconnectedness

Interconnectedness captures direct or
indirect linkages between financial
companies that may be conduits for the
transmission of the effects resulting from a
nonbank financial company’s material
financial distress or activities. Examples of

3The corresponding statutory considerations for
a foreign nonbank financial company would be

the key conduits through which the effects
may travel are a nonbank financial
company’s direct or indirect exposures to
counterparties (including creditors, trading
and derivatives counterparties, investors,
borrowers, and other participants in the
financial markets). Interconnectedness
depends not only on the number of
counterparties that a nonbank financial
company has, but also on the importance of
that nonbank financial company to its
counterparties and the extent to which the
counterparties are interconnected with other
financial firms, the financial system and the
broader economy. The Council’s assessment
of interconnectedness is intended to
determine whether a nonbank financial
company’s exposure to its counterparties
would pose a threat to U.S. financial stability

considered under the relevant categories indicated
in the table.

if that company encountered material
financial distress.

For example, metrics that may be used to
assess interconnectedness include:

e Counterparties’ exposures to a nonbank
financial company, including derivatives,
reinsurance, loans, securities borrowing and
lending, and lines of credit that facilitate
settlement and clearing activities.

e Number, size, and financial strength of a
nonbank financial company’s counterparties,
including the proportion of its
counterparties’ exposure to the nonbank
financial company relative to the
counterparties’ capital.

o Identity of a nonbank financial
company’s principal contractual
counterparties, which reflects the
concentration of the nonbank financial
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company’s assets financed by particular firms
and the importance of the nonbank financial
company’s counterparties to the market.

e Aggregate amounts of a nonbank
financial company’s gross or net derivatives
exposures and the number of its derivatives
counterparties.

e The amount of gross notional credit
default swaps outstanding for which a
nonbank financial company or its parent is
the reference entity.

e Total debt outstanding, which captures a
nonbank financial company’s sources of
funding.

e Reinsurance obligations, which measure
the reinsurance risk assumed from non-
affiliates net of retrocession.

Substitutability

Substitutability captures the extent to
which other firms could provide similar
financial services in a timely manner at a
similar price and quantity if a nonbank
financial company withdraws from a
particular market. Substitutability also
captures situations in which a nonbank
financial company is the primary or
dominant provider of services in a market
that the Council determines to be essential to
U.S. financial stability. An example of the
manner in which the Council may determine
a nonbank financial company’s
substitutability is to consider its market
share. The Council’s evaluation of a nonbank
financial company’s market share regarding a
particular product or service will include
assessments of the ability of the nonbank
financial company’s competitors to expand to
meet market needs; the costs that market
participants would incur if forced to switch
providers; the timeframe within which a
disruption in the provision of the product or
service would materially affect market
participants or market functioning; and the
economic implications of such a disruption.
Concern about a potential lack of
substitutability could be greater if a nonbank
financial company and its competitors are
likely to experience stress at the same time
because they are exposed to the same risks.
The Council may also analyze a nonbank
financial company’s core operations and
critical functions and the importance of those
operations and functions to the U.S. financial
system and assess how those operations and
functions would be performed by the
nonbank financial company or other market
participants in the event of the nonbank
financial company’s material financial
distress. The Council also intends to consider
substitutability with respect to any nonbank
financial company with global operations to
identify the substitutability of critical market
functions that the company provides in the
United States in the event of material
financial distress of a foreign parent
company.

For example, metrics that may be used to
assess substitutability include:

e The market share, using the appropriate
quantitative measure (such as loans
originated, loans outstanding, and notional
transaction volume) of a nonbank financial
company and its competitors in the market
under consideration.

o The stability of market share across the
firms in the market over time.

e The market share of the company and its
competitors for products or services that
serve a substantially similar economic
function as the primary market under
consideration.

Size

Size captures the amount of financial
services or financial intermediation that a
nonbank financial company provides. Size
also may affect the extent to which the effects
of a nonbank financial company’s financial
distress are transmitted to other firms and to
the financial system. For example, financial
distress at an extremely large nonbank
financial company that is highly
interconnected likely would transmit risk on
a larger scale than would financial distress at
a smaller nonbank financial company that is
similarly interconnected. Size is
conventionally measured by the assets,
liabilities and capital of the firm. However,
such measures of size may not provide
complete or accurate assessments of the scale
of a nonbank financial company’s risk
potential. Thus, the Council also intends to
take into account off-balance sheet assets and
liabilities and assets under management in a
manner that recognizes the unique and
distinct nature of these classes. Other
measures of size, such as numbers of
customers and counterparties, may also be
relevant.

For example, metrics that may be used to
assess size include:

e Total consolidated assets or liabilities, as
determined under generally accepted
accounting principles in the United States
(“GAAP”) or the nonbank financial
company’s applicable financial reporting
standards, depending on the availability of
data and the stage of the determination
process.

o Total risk-weighted assets, as appropriate
for different industry sectors.

e Off-balance sheet exposures where a
nonbank financial company has a risk of loss,
including, for example, lines of credit. For
foreign nonbank financial companies, this
would be evaluated based on the extent and
nature of U.S.-related off-balance sheet
exposures.

¢ The extent to which assets are managed
rather than owned by a nonbank financial
company and the extent to which ownership
of assets under management is diffuse.

e Direct written premiums, as reported by
insurance companies. This is the aggregate of
direct written premiums reported by
insurance entities under all lines of business
and serves as a proxy for the amount of
insurance underwritten by the insurance
entities.

e Risk in force, which is the aggregate risk
exposure from risk underwritten in insurance
related to certain financial risks, such as
mortgage insurance.

e Total loan originations, by loan type, in
number and dollar amount.

Leverage

Leverage captures a company’s exposure or
risk in relation to its equity capital. Leverage
amplifies a company’s risk of financial
distress in two ways. First, by increasing a
company’s exposure relative to capital,
leverage raises the likelihood that a company

will suffer losses exceeding its capital.
Second, by increasing the size of a company’s
liabilities, leverage raises a company’s
dependence on its creditors’ willingness and
ability to fund its balance sheet. Leverage can
also amplify the impact of a company’s
distress on other companies, both directly, by
increasing the amount of exposure that other
firms have to the company, and indirectly, by
increasing the size of any asset liquidation
that the company is forced to undertake as

it comes under financial pressure. Leverage
can be measured by the ratio of assets to
capital, but it can also be defined in terms

of risk, as a measure of economic risk relative
to capital. The latter measurement can better
capture the effect of derivatives and other
products with embedded leverage on the risk
undertaken by a nonbank financial company.

For example, metrics that may be used to
assess leverage include:

o Total assets and total debt measured
relative to total equity, which is intended to
measure financial leverage.

e Gross notional exposure of derivatives
and off-balance sheet obligations relative to
total equity or to net assets under
management, which is intended to show how
much off-balance sheet leverage a nonbank
financial company may have.

e The ratio of risk to statutory capital,
which is relevant to certain insurance
companies and is intended to show how
much risk exposure a nonbank financial
company has in relation to its ability to
absorb loss.

e Changes in leverage ratios, which may
indicate that a nonbank financial company is
rapidly increasing its risk profile.

Liquidity Risk and Maturity Mismatch

Liquidity risk generally refers to the risk
that a company may not have sufficient
funding to satisfy its short-term needs, either
through its cash flows, maturing assets, or
assets salable at prices equivalent to book
value, or through its ability to access funding
markets. For example, if a company holds
assets that are illiquid or that are subject to
significant decreases in market value during
times of market stress, the company may be
unable to liquidate its assets effectively in
response to a loss of funding. In order to
assess liquidity, the Council may examine a
nonbank financial company’s assets to
determine if it possesses cash instruments or
readily marketable securities, such as
Treasury securities, which could reasonably
be expected to have a liquid market in times
of distress. The Council may also review a
nonbank financial company’s debt profile to
determine if it has adequate long-term
funding, or can otherwise mitigate liquidity
risk. Liquidity problems also can arise from
a company'’s inability to roll maturing debt or
to satisfy margin calls, and from demands for
additional collateral, depositor withdrawals,
draws on committed lines, and other
potential draws on liquidity.

A maturity mismatch generally refers to the
difference between the maturities of a
company’s assets and liabilities. A maturity
mismatch affects a company’s ability to
survive a period of stress that may limit its
access to funding and to withstand shocks in
the yield curve. For example, if a company
relies on short-term funding to finance



21660

Federal Register/Vol. 77, No. 70/ Wednesday, April 11, 2012/Rules and Regulations

longer-term positions, it will be subject to
significant refunding risk that may force it to
sell assets at low market prices or potentially
suffer through significant margin pressure.
However, maturity mismatches are not
confined to the use of short-term liabilities
and can exist at any point in the maturity
schedule of a nonbank financial company’s
assets and liabilities. For example, in the case
of a life insurance company, liabilities may
have maturities of 30 years or more, whereas
the market availability of equivalently long-
term assets may be limited, exposing the
company to interest rate fluctuations and
reinvestment risk.

For example, metrics that may be used to
assess liquidity and maturity mismatch
include:

o Fraction of assets that are classified as
level 2 and level 3 under applicable
accounting standards, as a measure of how
much of a nonbank financial company’s
balance sheet is composed of hard-to-value
and potentially illiquid securities.

e Liquid asset ratios, which are intended
to indicate a nonbank financial company’s
ability to repay its short-term debt.

e The ratio of unencumbered and highly
liquid assets to the net cash outflows that a
nonbank financial company could encounter
in a short-term stress scenario.

e (Callable debt as a fraction of total debt,
which provides one measure of a nonbank
financial company’s ability to manage its
funding position in response to changes in
interest rates.

o Asset-backed funding versus other
funding, to determine a nonbank financial
company’s susceptibility to distress in
particular credit markets.

o Asset-liability duration and gap analysis,
which is intended to indicate how well a
nonbank financial company is matching the
re-pricing and maturity of the nonbank
financial company’s assets and liabilities.

e Short-term debt as a percentage of total
debt and as a percentage of total assets,
which indicates a nonbank financial
company’s reliance on short-term debt
markets.

Existing Regulatory Scrutiny

The Council will consider the extent to
which nonbank financial companies are
already subject to regulation, including the
consistency of that regulation across nonbank
financial companies within a sector, across
different sectors, and providing similar
services, and the statutory authority of those
regulators.

For example, metrics that may be used to
assess existing regulatory scrutiny include:

e The extent of state or federal regulatory
scrutiny, including processes or systems for
peer review; inter-regulatory coordination
and cooperation; and whether existing
regulators have the ability to impose detailed
and timely reporting obligations, capital and
liquidity requirements, and enforcement
actions, and to resolve the company.

¢ Existence and effectiveness of
consolidated supervision, and a
determination of whether and how non-
regulated entities and groups within a
nonbank financial company are supervised
on a group-wide basis.

e For entities based outside the United
States, the extent to which a nonbank
financial company is subject to prudential
standards on a consolidated basis in its home
country that are administered and enforced
by a comparable foreign supervisory
authority.

I11. The Determination Process

The Council expects generally to follow a
three-stage process of increasingly in-depth
evaluation and analysis leading up to a
proposed determination (a ‘“Proposed
Determination”) that a nonbank financial
company could pose a threat to the financial
stability of the United States. Quantitative
metrics, together with qualitative analysis,
will inform the judgment of the Council
when it is evaluating a nonbank financial
company for a Proposed Determination. The
purpose of this process is to help determine
whether a nonbank financial company could
pose a threat to the financial stability of the
United States.

In the first stage of the process (“Stage 1),
a set of uniform quantitative metrics will be
applied to a broad group of nonbank
financial companies in order to identify
nonbank financial companies for further
evaluation and to provide clarity for nonbank
financial companies that likely will not be
subject to further evaluation. In Stage 1, the
Council will rely solely on information
available through existing public and
regulatory sources. The purpose of Stage 1 is
to enable the Council to identify a group of
nonbank financial companies that are most
likely to satisfy one of the Determination
Standards.

In the second stage (“‘Stage 2”), the
nonbank financial companies identified in
Stage 1 will be analyzed and prioritized,
based on a wide range of quantitative and
qualitative information available to the
Council primarily through public and
regulatory sources. The Council will also
begin the consultation process with the
primary financial regulatory agencies or
home country supervisors, as appropriate. As
part of that consultation process, the Council
intends to consult with the primary financial
regulatory agency, if any, of each significant
subsidiary of the nonbank financial
company, to the extent the Council deems
appropriate. The Council also intends to
fulfill its statutory obligation to rely
whenever possible on information available
through the Office of Financial Research (the
“OFR”), member agencies, or the nonbank
financial company’s primary financial
regulatory agencies before requiring the
submission of reports from any nonbank
financial company.4

Following Stage 2, nonbank financial
companies that are selected for additional
review will receive notice that they are being
considered for a Proposed Determination and
will be subject to in-depth evaluation during
the third stage of review (““Stage 3”). Stage 3
will involve the evaluation of information
collected directly from the nonbank financial
company, in addition to the information
considered during Stages 1 and 2. At the end
of Stage 3, the Council may consider whether

4 See 12 U.S.C. 5322(d)(3).

to make a Proposed Determination with
respect to the nonbank financial company. If
a Proposed Determination is made by the
Council, the nonbank financial company may
request a hearing in accordance with section
113(e) of the Dodd-Frank Act and
§1310.21(c) of the Council’s rule.5

The Council expects to follow this three-
stage process and to consider the categories,
metrics, thresholds, and channels described
in this guidance to assess a nonbank financial
company’s potential to pose a threat to U.S.
financial stability. In addition to the
information described herein that the
Council generally expects to consider, the
Council also will consider quantitative and
qualitative information that it deems relevant
to a particular nonbank financial company,
as each determination will be made on a
company-specific basis. The Council may
consider any nonbank financial company for
a Proposed Determination at any point in the
three-stage evaluation process described in
this guidance if the Council believes such
company could pose a threat to U.S. financial
stability.

a. Stage 1: Initial Identification of Nonbank
Financial Companies for Evaluation

In Stage 1, the Council will seek to identify
a set of nonbank financial companies that
merit company-specific evaluation. In this
stage, the Gouncil intends to apply
quantitative thresholds to a broad group of
nonbank financial companies. A nonbank
financial company that is selected for further
evaluation during Stage 1 will be assessed
during Stage 2. During the Stage 1 process,
the Council will evaluate nonbank financial
companies using only data available to the
Council, such as publicly available
information and information member
agencies possess in their supervisory
capacities.

In the Stage 1 quantitative analysis, the
Council intends to apply thresholds that
relate to the framework categories of size,
interconnectedness, leverage, and liquidity
risk and maturity mismatch. These
thresholds were selected based on (1) their
applicability to nonbank financial companies
that operate in different types of financial
markets and industries, (2) the meaningful
initial assessment that such thresholds
provide regarding the potential for a nonbank
financial company to pose a threat to
financial stability in diverse financial
markets, and (3) the current availability of
data. These thresholds are intended to
measure both the susceptibility of a nonbank
financial company to financial distress and
the potential for that nonbank financial
company’s financial distress to spread
throughout the financial system. A nonbank
financial company will be evaluated further
in Stage 2 if it meets both the total
consolidated assets threshold and any one of
the other thresholds.6 The thresholds are:

5 See 12 CFR 1310.21(c).

6 While the Council expects that its
determinations under section 113 of the Dodd-
Frank Act will be with respect to individual legal
entities, the Council has authority to assess
nonbank financial companies, and their
relationships with other nonbank financial
companies and market participants, in a manner
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o Total Consolidated Assets. The Council
intends to apply a size threshold of $50
billion in total consolidated assets. This
threshold is consistent with the Dodd-Frank
Act threshold of $50 billion in assets for
subjecting bank holding companies to
enhanced prudential standards.

o Credit Default Swaps Outstanding. The
Council intends to apply a threshold of $30
billion in gross notional credit default swaps
(“CDS”) outstanding for which a nonbank
financial company is the reference entity.
Gross notional value equals the sum of CDS
contracts bought (or equivalently sold). If the
amount of CDS sold on a particular nonbank
financial company is greater than $30 billion,
this indicates that a large number of
institutions may be exposed to that nonbank
financial company and that if the nonbank
financial company fails, a significant number
of financial market participants may be
affected. This threshold was selected based
on an analysis of the distribution of
outstanding CDS data for nonbank financial
companies included in a list of the top 1,000
CDS reference entities.

o Derivative Liabilities. The Council
intends to apply a threshold of $3.5 billion
of derivative liabilities. Derivative liabilities
equal the fair value of derivative contracts in
a negative position. For nonbank financial
companies that disclose the effects of master
netting agreements and cash collateral held
with the same counterparty on a net basis,
the Council intends to calculate derivative
liabilities after taking into account the effects
of these arrangements. This threshold serves
as a proxy for interconnectedness, as a
nonbank financial company that has a greater
level of derivative liabilities would have
higher counterparty exposure throughout the
financial system.

e Total Debt Outstanding. The Council
intends to apply a threshold of $20 billion in
total debt outstanding. The Council will
define total debt outstanding broadly and
regardless of maturity to include loans
(whether secured or unsecured), bonds,
repurchase agreements, commercial paper,
securities lending arrangements, surplus
notes (for insurance companies), and other
forms of indebtedness. This threshold serves
as a proxy for interconnectedness, as
nonbank financial companies with a large
amount of outstanding debt are generally
more interconnected with the broader
financial system, in part because financial
institutions hold a large proportion of
outstanding debt. An analysis of the
distribution of debt outstanding for a sample
of nonbank financial companies was
performed to determine the $20 billion
threshold. Historical testing of this threshold
demonstrated that it would have captured

that addresses the statutory considerations and such
other factors as the Council deems appropriate. For
example, for purposes of applying the six
thresholds to investment funds (including private
equity firms and hedge funds), the Council may
consider the aggregate risks posed by separate funds
that are managed by the same adviser, particularly
if the funds’ investments are identical or highly
similar. In performing this analysis, the Council
may use data reported on Form PF with the
Securities and Exchange Commission or the
Commodity Futures Trading Commission.

many of the nonbank financial companies
that encountered material financial distress
during the financial crisis in 2007-2008,
including Bear Stearns, Countrywide, and
Lehman Brothers.

o Leverage Ratio. The Council intends to
apply a threshold leverage ratio of total
consolidated assets (excluding separate
accounts) to total equity of 15 to 1. The
Council intends to exclude separate accounts
from this calculation because separate
accounts are not available to claims by
general creditors of a nonbank financial
company. Measuring leverage in this manner
benefits from simplicity, availability and
comparability across industries. An analysis
of the distribution of the historical leverage
ratios of large financial institutions was used
to identify the 15 to 1 threshold. Historical
testing of this threshold demonstrated that it
would have captured the major nonbank
financial companies that encountered
material financial distress and posed a threat
to U.S. financial stability during the financial
crisis, including Bear Stearns, Countrywide,
IndyMac Bancorp, and Lehman Brothers.

e Short-Term Debt Ratio. The Council
intends to apply a threshold ratio of total
debt outstanding (as defined above) with a
maturity of less than 12 months to total
consolidated assets (excluding separate
accounts) of 10 percent. An analysis of the
historical distribution of the short-term debt
ratios of large financial institutions was used
to determine the 10 percent threshold.
Historical testing of this threshold
demonstrated that it would have captured a
number of the nonbank financial companies
that faced short-term funding issues during
the financial crisis, including Bear Stearns
and Lehman Brothers.

The Council intends generally to apply the
Stage 1 thresholds using GAAP when such
information is available. If GAAP information
with respect to a nonbank financial company
is not available, the Council may rely on data
reported under statutory accounting
principles, international financial reporting
standards, or such other data as are available
to the Council.

For purposes of evaluating any U.S.
nonbank financial company, the Council
intends to apply each of the Stage 1
thresholds based on the global assets,
liabilities and operations of the company and
its subsidiaries. In contrast, for purposes of
evaluating any foreign nonbank financial
company, the Council intends to calculate
the Stage 1 thresholds based solely on the
U.S. assets, liabilities and operations of the
foreign nonbank financial company and its
subsidiaries.

The Council intends to reapply the Stage
1 thresholds to nonbank financial companies
using the most recently available data on a
quarterly basis, or less frequently for
nonbank financial companies with respect to
which quarterly data are unavailable.

The Council intends to review the
appropriateness of both the Stage 1
thresholds and the levels of the thresholds
that are specified in dollars as needed, but at
least every five years, and to adjust the
thresholds and levels as the Council may
deem advisable.

The Stage 1 thresholds are intended to
identify nonbank financial companies for

further evaluation by the Council and to help
a nonbank financial company predict
whether such company will be subject to
additional review. Because the uniform
quantitative thresholds may not capture all
types of nonbank financial companies and all
of the potential ways in which a nonbank
financial company could pose a threat to
financial stability, the Council may initially
evaluate any nonbank financial company
based on other firm-specific qualitative or
quantitative factors, irrespective of whether
such company meets the thresholds in Stage
1.
A nonbank financial company that is
identified for further evaluation in Stage 1
would be further assessed during Stage 2 (the
“Stage 2 Pool”).

b. Stage 2: Review and Prioritization of Stage
2 Pool

After the Stage 2 Pool has been identified,
the Council intends to conduct a robust
analysis of the potential threat that each of
those nonbank financial companies could
pose to U.S. financial stability. In general,
this analysis will be based on information
already available to the Council through
existing public and regulatory sources,
including information possessed by the
company’s primary financial regulatory
agency or home country supervisor, as
appropriate, and information voluntarily
submitted by the company. In contrast to the
application of uniform quantitative
thresholds to a broad group of nonbank
financial companies in Stage 1, the Council
intends to evaluate the risk profile and
characteristics of each individual nonbank
financial company in the Stage 2 Pool based
on a wide range of quantitative and
qualitative industry-specific and company-
specific factors. This analysis will use the
six-category analytic framework described in
section II.d above. In addition, the Stage 2
evaluation will include a review, based on
available data, of qualitative factors,
including whether the resolution of a
nonbank financial company, as described
below, could pose a threat to U.S. financial
stability, and the extent to which the
nonbank financial company is subject to
regulation.

Based on this analysis, the Council intends
to contact those nonbank financial
companies that the Council believes merit
further evaluation in Stage 3 (the “Stage 3
Pool”).

c. Stage 3: Review of Stage 3 Pool

In Stage 3, the Council, working with the
OFR, will conduct a review of each nonbank
financial company in the Stage 3 Pool using
information collected directly from the
nonbank financial company, as well as the
information used in the first two stages. The
review will focus on whether the nonbank
financial company could pose a threat to U.S.
financial stability because of the company’s
material financial distress or the nature,
scope, size, scale, concentration,
interconnectedness, or mix of the activities of
the company. The transmission channels
discussed above, and other appropriate
factors, will be used to evaluate a nonbank
financial company’s potential to pose a threat
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to U.S. financial stability. The analytic
framework consisting of the six categories set
forth above, and the metrics used to measure
each of the six categories, will assist the
Council in assessing the extent to which the
transmission of material financial distress is
likely to occur.

Each nonbank financial company in the
Stage 3 Pool will receive a notice (a “Notice
of Consideration’’) that the nonbank financial
company is under consideration for a
Proposed Determination. The Notice of
Consideration likely will include a request
that the nonbank financial company provide
information that the Council deems relevant
to the Council’s evaluation, and the nonbank
financial company will be provided an
opportunity to submit written materials to
the Council.” This information will generally
be collected by the OFR.8 Before requiring
the submission of reports from any nonbank
financial company that is regulated by a
member agency or any primary financial
regulatory agency, the Council, acting
through the OFR, will coordinate with such
agencies and will, whenever possible, rely on
information available from the OFR or such
agencies. Council members and their
agencies and staffs will maintain the
confidentiality of such information in
accordance with applicable law.

Information requests likely will involve
both qualitative and quantitative data.
Information relevant to the Council’s analysis
may include confidential business
information such as internal assessments,
internal risk management procedures,
funding details, counterparty exposure or
position data, strategic plans, resolvability,
potential acquisitions or dispositions, and
other anticipated changes to the nonbank
financial company’s business or structure
that could affect the threat to U.S. financial
stability posed by the nonbank financial
company.

In evaluating qualitative factors during
Stage 3, the Council expects to have access,
to a greater degree than during earlier stages
of review, to information relating to factors
that are not easily quantifiable or that may
not directly cause a company to pose a threat
to financial stability, but could mitigate or
aggravate the potential of a nonbank financial
company to pose a threat to the United
States. Such factors may include the opacity
of the nonbank financial company’s
operations, its complexity, and the extent to
which it is subject to existing regulatory
scrutiny and the nature of such scrutiny.

The Stage 3 analysis will also include an
evaluation of a nonbank financial company’s
resolvability, which may mitigate or
aggravate the potential of a nonbank financial
company to pose a threat to U.S. financial
stability. An evaluation of a nonbank
financial company’s resolvability entails an
assessment of the complexity of the nonbank

7 See section 1310.21(a) of the rule.

8 Under section 112(d) of the Dodd-Frank Act, if
the Council is unable to determine whether a U.S.
nonbank financial company poses a threat to U.S.
financial stability based on such information, the
Council may request that the Board of Governors
conduct an examination of the nonbank financial
company to determine whether it should be
supervised by the Board of Governors.

financial company’s legal, funding, and
operational structure, and any obstacles to
the rapid and orderly resolution of the
nonbank financial company in a manner that
would mitigate the risk that the nonbank
financial company’s failure would have a
material adverse effect on financial stability.
In addition to the factors described above, a
nonbank financial company’s resolvability is
also a function of legal entity and cross-
border operations issues. These factors
include the ability to separate functions and
spin off services or business lines; the
likelihood of preserving franchise value in a
recovery or resolution scenario, and of
maintaining continuity of critical services
within the existing or in a new legal entity
or structure; the degree of the nonbank
financial company’s intra-group dependency
for liquidity and funding, payment operation,
and risk management needs; and the size and
nature of the nonbank financial company’s
intra-group transactions.

The Council anticipates that the
information necessary to conduct an in-depth
analysis of a particular nonbank financial
company may vary significantly based on the
nonbank financial company’s business and
activities and the information already
available to the Council from existing public
sources and domestic or foreign regulatory
authorities. The Council will also consult
with the primary financial regulatory agency,
if any, for each nonbank financial company
or subsidiary of a nonbank financial
company under consideration in a timely
manner before the Council makes any final
determination with respect to such nonbank
financial company, and with appropriate
foreign regulatory authorities, to the extent
appropriate.

Before making a Proposed Determination,
the Council intends to notify each nonbank
financial company in the Stage 3 Pool when
the Council believes that the evidentiary
record regarding such nonbank financial
company is complete.

Based on the analysis performed in Stages
2 and 3, a nonbank financial company will
be considered for a Proposed Determination.
Before a vote of the Council with respect to
a particular nonbank financial company, the
Council members will review information
relevant to the consideration of the nonbank
financial company for a Proposed
Determination. After this review, the Council
may, by a vote of two-thirds of its members
(including an affirmative vote of the Council
Chairperson), make a Proposed
Determination with respect to the nonbank
financial company. Following a Proposed
Determination, the Council intends to issue
a written notice of the Proposed
Determination to the nonbank financial
company, which will include an explanation
of the basis of the Proposed Determination.
The Council expects to notify any nonbank
financial company in the Stage 3 Pool if the
nonbank financial company, either before or
after a Proposed Determination of such
nonbank financial company, ceases to be
considered for determination. Any nonbank
financial company that ceases to be
considered at any time in the Council’s
determination process may be considered for
a Proposed Determination in the future at the
Council’s discretion.

A nonbank financial company that is
subject to a Proposed Determination may
request a nonpublic hearing to contest the
Proposed Determination in accordance with
section 113(e) of the Dodd-Frank Act. If the
nonbank financial company requests a
hearing in accordance with the procedures
set forth in § 1310.21(c) of the Council’s
rule,® the Council will set a time and place
for such hearing. The Council will (after a
hearing, if a hearing is requested), determine
by a vote of two-thirds of the voting members
of the Council (including the affirmative vote
of the Chairperson) whether to subject such
company to supervision by the Board of
Governors and prudential standards. The
Council will provide the nonbank financial
company with written notice of the Council’s
final determination, including an explanation
of the basis for the Council’s decision. When
practicable and consistent with the purposes
of the determination process, the Council
intends to provide a nonbank financial
company with a notice of a final
determination at least one business day
before publicly announcing the
determination pursuant to § 1310.21(d)(3),
§1310.21(e)(3) or § 1310.22(d)(3) of the
Council’s rule.1® The Council does not intend
to publicly announce the name of any
nonbank financial company that is under
evaluation for a determination prior to a final
determination with respect to such company.
In accordance with section 113(h) of the
Dodd-Frank Act, a nonbank financial
company that is subject to a final
determination may bring an action in U.S.
district court for an order requiring that the
determination be rescinded.

Dated: April 3, 2012.
Rebecca Ewing,

Acting Executive Secretary, Department of
the Treasury.

[FR Doc. 2012-8627 Filed 4-10-12; 8:45 am]
BILLING CODE 4810-25-P-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0099; Airspace
Docket No. 12-AS0O-11]

Amendment of Class D Airspace;
Cocoa Beach, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule, technical
amendment.

SUMMARY: This action amends Class D
airspace at Cape Canaveral Skid Strip,
Cocoa Beach, FL, by correcting the
geographic coordinates of the airport to
aid in the navigation of our National
Airspace System and by removing the

9See 12 CFR 1310.21(c).
10 See 12 CFR 1310.21(d)(3), 1310.21(e)(3) and
1310.22(d)(3).
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reference of St. Petersburg Automated
Flight Service Station from the
descriptor. This action enhances the
safety and management of Instrument
Flight Rules (IFR) operations for
standard instrument approach
procedures at the airport.

DATES: Effective 0901 UTC, May 31,
2012. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

The FAA received notice from the
National Aeronautical Navigation
Services (NANS) that St. Petersburg
Automated Flight Service Station has
closed and its reference should be
updated in the descriptor of Cape
Canaveral Skid Strip, Cocoa Beach, FL.
Also, the geographic coordinates for the
airport need correcting to coincide with
the FAAs aeronautical database.

Class D airspace designations are
published in Paragraphs 5000, of FAA
Order 7400.9V dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
part 71.1. The Class D airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class D airspace at Cocoa
Beach, FL. The geographic coordinates
of the Cape Canaveral Skid Strip are
corrected to coincide with the FAAs
aeronautical database and St. Petersburg
Automated Flight Service Station will
be removed from the descriptor.
Accordingly, since this is an
administrative change, and does not
involve a change in the dimensions or
operating requirements of that airspace,
notice and public procedures under 5
U.S.C. 553 (b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a

“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures

(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes and amends controlled
airspace at Cape Canaveral Skid Strip,
Cocoa Beach FL.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011, is amended as
follows:

Paragraph 5000 Class D airspace.

* * * * *

ASOFLD Cocoa Beach, FL. [Amended]
Cape Canaveral Skid Strip, FL

(Lat. 28°28’04” N., long. 80°34'01” W.)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.4-mile radius of the Cape
Canaveral Skid Strip. This airspace lies
within the confines of R—2932 and is
effective on a random basis. The effective
days and times are continuously available
from Miami Automated Flight Service
Station.

Issued in College Park, Georgia, on March
30, 2012.
Barry A . Knight,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2012-8558 Filed 4-10-12; 8:45 am]|
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2010-0255; FRL-9657—-4]

Air Quality Implementation Plans;
Kentucky; Attainment Plan for the
Kentucky Portion of the Huntington-
Ashland 1997 Annual PM, 5
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision to the Kentucky state
implementation plan (SIP) submitted by
the Commonwealth of Kentucky,
through the Kentucky Energy and
Environment Cabinet, Division for Air
Quality (DAQ), to EPA on December 3,
2008, for the purpose of providing for
attainment of the 1997 fine particulate
matter (PM, ) national ambient air
quality standards (NAAQS) in the
Kentucky portion of the Huntington-
Ashland, West Virginia-Kentucky-Ohio
PM, s nonattainment area (hereafter
referred to as the “Huntington-Ashland
Area” or “Area”). The Huntington-
Ashland Area is comprised of Boyd
County and a portion of Lawrence
County in Kentucky; Cabell and Wayne
Counties and a portion of Mason County
in West Virginia; and Lawrence and
Scioto Counties and portions of Adams
and Gallia Counties in Ohio. The
Kentucky plan at issue in this action
(hereafter referred to as the “PM, s
attainment plan”) pertains only to the
Kentucky portion of the Huntington-
Ashland Area. As proposed on January
30, 2012, EPA is approving Kentucky’s
PM, 5 attainment plan, which includes
an attainment demonstration;
reasonably available control technology
(RACT) and reasonably available control
measures (RACM); reasonable further
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progress (RFP); base-year and
attainment-year emissions inventories;
contingency measures; and, for
transportation conformity purposes, an
insignificance determination for direct
PM:; s and nitrogen oxides (NOx) for the
mobile source contribution to ambient
PM, 5 levels for the Commonwealth’s
portion of the Huntington-Ashland
Area. This action is being taken in
accordance with the Clean Air Act (CAA
or Act) and the “Clean Air Fine Particle
Implementation Rule,” hereafter
referred to as the “PM, s Implementation
Rule,” published on April 25, 2007.
EPA is also responding to adverse
comments received on the proposed
approval of Kentucky’s PM, s attainment
plan.

DATES: This rule will be effective May
11, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2010-0255. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: Joel
Huey, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, Region 4,
U.S. Environmental Protection Agency,
61 Forsyth Street SW., Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—-9104. Mr. Huey can also be
reached via electronic mail at huey.
joel@epa.gov.
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I. What action is EPA taking?

EPA is approving a SIP revision,
submitted through the DAQ to EPA on
December 3, 2008, for the purpose of
demonstrating attainment of the 1997
Annual PM, s NAAQS for the Kentucky
portion of the Huntington-Ashland
Area. Specifically, EPA is approving
Kentucky’s PM, 5 attainment plan,
which includes an attainment
demonstration; an analysis of RACM/
RACT; a RFP plan; base-year and
attainment-year emissions inventories;
contingency measures; and an
insignificance determination for mobile
direct PM, s and NOx emissions for
transportation conformity purposes for
Kentucky’s portion of the Huntington-
Ashland Area.

EPA has determined that Kentucky’s
PM, 5 attainment plan for the 1997
Annual PM, s NAAQS for its portion of
the Huntington-Ashland Area meets
applicable requirements of the CAA and
the PM, s Implementation Rule. More
detail on EPA’s rationale for this
approval can be found in EPA’s January
30, 2012, proposed rulemaking for this
action (see 75 FR 4510). Section III of
this rulemaking responds to the adverse
comments received on EPA’s January
30, 2012, proposal.

II. What is the background for EPA’s
action?

On April 25, 2007, EPA published the
PM: s Implementation Rule for the 1997
PM, s NAAQS (72 FR 20586). This rule
describes the CAA framework and
requirements for developing SIPs to
achieve attainment in areas designated
nonattainment for the 1997 PM, s
NAAQS. Such attainment plans must
include a demonstration that a
nonattainment area will meet the
applicable NAAQS within the
timeframe provided in the statute. For
the 1997 PM, s NAAQS, an attainment
demonstration must show that a
nonattainment area will attain the
standards as expeditiously as
practicable, but within five years of
designation (i.e., by an attainment date
of no later than April 5, 2010, based on
air quality data for 2007 through 2009).
As mentioned above, Kentucky
provided the Commonwealth’s SIP
revision with the attainment plan (the
subject of this rulemaking) for the
Kentucky portion of the Huntington-
Ashland Area on December 3, 2008.

On September 7, 2011, EPA published
a final rulemaking with a determination
that the Huntington-Ashland Area has
attained the 1997 Annual PM; 5
NAAQS. See 76 FR 55542, That
determination was based on the most

recent three years of complete, quality-
assured, quality controlled and certified
ambient air monitoring data showing
that the Area has met the 1997 Annual
PM, s NAAQS. EPA also determined, in
the September 7, 2011, rulemaking, and
in accordance with CAA 179(c), that the
Huntington-Ashland Area had attained
the 1997 Annual PM, s NAAQS by its
applicable attainment date of April 5,
2010.

As discussed in the September 7,
2011, rulemaking, EPA’s determination
of attainment * suspended the obligation
for the State to meet planning SIP
requirements for the Area for so long as
the Area continues to attain the 1997
Annual PM, s NAAQS. See 40 CFR
51.1004(c). The state must still submit
required emissions inventories
consistent with appropriate timelines.
The suspended planning SIP
submission obligations include the
attainment demonstration (including in
this case the mobile source
insignificance determination submitted
to satisfy transportation conformity
requirements), associated RACM/RACT,
RFP and the associated contingency
measures. Despite the suspension of the
aforementioned requirements for the
Huntington-Ashland Area for the 1997
Annual PM, s NAAQS, Kentucky has
requested that EPA take action on its
planning SIP for this Area in part
because the SIP submittal includes the
insignificance determination. Further,
in September 2011, EPA agreed in a
Consent Decree to take action on these
submissions.

EPA notes that on December 22, 2011,
EPA published a proposal to approve
the State of Ohio’s request to
redesignate to attainment the Ohio
portion of the Huntington-Ashland
Area. 76 FR 79593. EPA has also
received requests from Kentucky and
the State of West Virginia to redesignate
their respective portions of the
Huntington-Ashland Area but has not
yet proposed action on those
submissions.

Monitoring data thus far available, but
not yet certified, in the Air Quality
System (AQS) database for 2011 show
that this Area continues to meet the
1997 Annual PM, s NAAQS at this time.
As shown in the table below, ambient
PM, 5 levels in the Huntington-Ashland
Area have declined steadily since

1The determination of attainment is not a
redesignation of the Area from nonattainment to
attainment and is not an indication that the Area
will continue to maintain the standard for which
the determination is made. It is merely a
determination that the Area attained the standard
for a particular three year period and also by the
deadline. Please see EPA’s September 7, 2011,
rulemaking for more detail on the effects of a
determination of attainment.
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Kentucky submitted its PM; s
attainment plan in 2008.

ANNUAL AVERAGE DESIGN VALUE CONCENTRATIONS IN THE HUNTINGTON-ASHLAND AREA

Design values (average of three consecutive annual
Site name County Site No. average concentrations) (ug/ms3)
2008 2009 2010 2011~
Huntington ... Cabell, WV ....cociririricics 54-011-0006 15.2 14.3 13.1 12.1
Ashland Primary (FIVCO) ......... Boyd, KY 21-019-0017 13.4 12.4 11.4 10.9
Ironton DOT ....ccovvveeieieerenene Lawrence, OH .......c.cccocvrveinnenen. 39-087-0012 13.4 12.2 12.2 11.4

*Monitoring data for 2011 are available but not yet certified in the AQS database.

EPA understands that the
Commonwealth chose not to withdraw
the attainment plan SIP revision for the
Huntington-Ashland Area because it
includes a mobile insignificance
determination for direct PM, s and NOx
emissions from mobile sources.
Therefore, as mentioned above,
although the SIP planning requirements
for the 1997 Annual PM, s NAAQS have
been suspended for the Huntington-
Ashland Area, EPA is acting on
Kentucky’s attainment plan because of
the Consent Decree obligation to do so
and because it remains a submittal to
EPA.

On January 30, 2012, EPA proposed to
approve Kentucky’s PM; s attainment
plan, which includes an attainment
demonstration; RACT and RACM; RFP;
base-year and attainment-year emissions
inventories; contingency measures; and,
for transportation conformity purposes,
an insignificance determination for
direct PM, s and NOx for the mobile
source contribution to ambient PM, s
levels for the Commonwealth’s portion
of the Huntington-Ashland Area. As
mentioned above, more detail on EPA’s
rationale for this approval can be found
in EPA’s January 30, 2012, proposed
rulemaking for this action. See 77 FR
4510. Section III of this rulemaking
responds to the adverse comments
received on EPA’s January 30, 2012,
proposal.

III. What is EPA’s response to
comments?

On February 29, 2012, EPA received
comments on EPA’s January 30, 2012,
proposal submitted by Robert Ukeiley
on behalf of Sierra Club. In summary,
the Commenter states EPA cannot
approve the Kentucky December 3,
2008, SIP revision because it: (1) Relies
on inaccurate and inadequate emission
reductions in its attainment
demonstration modeling and emissions
inventory, in part because of the status
of the NOx SIP Call, CAIR and the
industrial boiler/heater MACT (40 CFR
part 63, subpart DDDDD); (2) relies on
temporary and unenforceable emission

reductions from the Big Sandy Power
Plant; (3) has not been evaluated for
reasonably available control measures
for the nonattainment area; and (4)
includes on-road mobile source
emission calculations which fail to
consider 15 percent ethanol in gasoline.
The complete set of comments is
provided in the docket for this
rulemaking. A summary of the specific
comments and EPA’s responses to them
are provided below.

Emission Reductions

Comment 1: The Commenter contends
that it is problematic to “credit”
emission reductions associated with the
NOx SIP Call because that is a cap-and-
trade program. The Commenter cites to
NRDC'v. EPA, 571 F.3d 1245, 1257 (DC
Cir. 2009) for support of the proposition
that, because EPA cannot predict which
sources will reduce emissions, EPA
cannot rely on the NOx SIP Call for
future reductions. The Commenter
makes a similar contention regarding
the Clean Air Interstate Rule (CAIR).

The Commenter states that any source
could decide at any time in the future
to purchase emissions credits and
increase its emissions and impacts to
the Huntington-Ashland Area. The
Commenter adds that emissions banking
can also lead to violations of the
NAAQS and prevents CAIR emission
budgets from being permanent and
enforceable emission limits. The
Commenter concludes by explaining his
opinion that, although DAQ modeled
hypothetical effects of CAIR well
beyond 2011 in its 2018 projected
inventory, it is not even clear that EPA
is fully enforcing CAIR at this point.

Response 1: EPA notes that the
Huntington-Ashland Area attained the
1997 Annual PM, s NAAQS by the
applicable attainment date of April 5,
2010, and that the emission control
measures that led to that attainment
were in place at least through that date.
For this PM, s attainment plan the
modeled attainment year is 2009. The
year 2018 was modeled by the Visibility
Improvement State and Tribal

Association of the Southeast (VISTAS)
for the purposes of Kentucky’s Regional
Haze SIP.

EPA disagrees with the Commenter’s
position that emission reductions
occurring within the relevant
nonattainment area cannot be relied
upon for the purpose of attainment
demonstrations if they are associated
with the emissions trading programs
established in the NOx SIP Call and
CAIR. The case cited by the Commenter
NRDC v. EPA, 571 F.3d 1245 (D.C. Cir.
2009), does not support the
Commenter’s position and is entirely
consistent with EPA’s position here.
That case addressed EPA’s
determination that the nonattainment
RACT requirement was satisfied by the
NOx SIP Call trading program. The
court emphasized that reductions
outside the nonattainment area do not
satisfy the RACT requirement and thus
held that because EPA had not shown
the trading program would result in
sufficient reductions in a nonattainment
area, its determination that the program
satisfied RACT was not supported.2 Id.
at 1256-58. The court did not hold, as
the Commenter suggests, that emissions
trading programs must be ignored when
evaluating nonattainment area
requirements.

There is simply no support for the
Commenter’s argument that attainment
modeling demonstrations must ignore
all emission reductions achieved by the
NOx SIP Call and CAIR simply because
the mechanism used to achieve the
reductions is an emissions trading
program. As a general matter, these
programs cap and permanently reduce
the total emissions allowed by sources
subject to the programs. Any purchase
of allowances and increase in emissions

2The court specifically elected not to vacate the
RACT provision and left open the possibility that
EPA may be able to reinstate the provision for
particular nonattainment areas if, upon conducting
a technical analysis, it finds the NOx SIP Call
results in greater emissions reductions in a
nonattainment area than would be achieved if
RACT-level controls were installed in that area. Id.
at 1258.
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by one source covered by the program
necessitates a corresponding sale of
allowances and reduction in emissions
by another covered source. Given the
regional nature of particulate matter, the
corresponding emission reduction will
have an air quality benefit that will
compensate, at least in part, for the
impact of any emission increase. Where
an area can show that it will attain the
standard with the reductions from
enforceable trading programs, as done
here,3 the area may take credit for the
reductions from that program.

The Commenter’s contention that EPA
cannot rely on trading programs that
allow banking is also not on point. The
comment is not relevant in this context
where the trading programs in question
were in place through the attainment
deadline and the Area did attain by that
deadline. The fact that the Huntington-
Ashland Area attained the PM, 5
standard by the April 2010 attainment
date with these trading programs in
place belies the argument that banking
of allowances might cause the Area to
fail to attain by its attainment date.
Moreover, there is no support for the
Commenter’s contention, based on the
flawed premise that allowance banking
somehow renders those programs’
emission reduction requirements
impermanent or unenforceable, that
EPA must ignore reductions associated
with any trading program that allows
banking. In general, banking provides
economic incentives for early
reductions in emissions and encourages
sources to install controls earlier than
required for compliance with future
caps on emissions. The fact that
reductions may occur more quickly than
required (freeing up allowances that
may then be banked) does not, in any
way, undermine the permanence or
enforceability of the requirements in the
underlying rule.

In sum, contrary to petitioner’s
contention, the decision of D.C. Circuit
in NRDC v. EPA does not establish that
emission reductions from cap and trade
programs, or emission reductions from
cap and trade programs that allow
banking, may not be relied upon for
attainment modeling demonstrations.
As discussed in EPA’s proposal notice,
DAQ utilized appropriate emissions
inventory and modeling guidance to
make this demonstration, which is
consistent with the Area’s current status
as attaining the standard. For these
reasons, EPA disagrees that the
Commenter has identified a basis on

3 Although CAIR was remanded to EPA in 2008,
it remained in force and enforceable through the
April 5, 2010, attainment date.

which EPA should disapprove
Kentucky’s attainment plan.

With regard to CAIR, EPA published
this rule on May 12, 2005, to address the
interstate transport requirements of the
CAA. See 76 FR 70093. As originally
promulgated, CAIR requires significant
reductions in emissions of sulfur
dioxide (SO,) and NOx to limit the
interstate transport of these pollutants.
In 2008, however, the D.C. Circuit
remanded CAIR back to EPA. North
Carolina v. EPA, 550 F.3d 1176. The
Court found CAIR to be inconsistent
with the requirements of the CAA,
North Carolina v. EPA, 531 F.3d 896
(D.C. Cir. 2008), but ultimately
remanded the rule to EPA without
vacatur because it found that “allowing
CAIR to remain in effect until it is
replaced by a rule consistent with [the
court’s] opinion would at least
temporarily preserve the environmental
values covered by CAIR.”” North
Carolina v. EPA, 550 F.3d at 1178. CAIR
thus remained in place following the
remand and was in place and
enforceable through the April 5, 2010,
attainment date.

In response to the court’s decision,
EPA has issued a new rule to address
interstate transport of NOx and SO, in
the eastern United States (i.e., the
Transport Rule, also known as the
Cross-State Air Pollution Rule). See 76
FR 48208, August 8, 2011. In the
Transport Rule, EPA finalized
regulatory changes to sunset (i.e.,
discontinue) CAIR and the CAIR FIPs
for control periods in 2012 and beyond.
See 76 FR 48322.

On December 30, 2012, the D.C.
Circuit issued an order addressing the
status of the Transport Rule and CAIR
in response to motions filed by
numerous parties seeking a stay of the
Transport Rule pending judicial review.
In that order, the D.C. Circuit stayed the
Transport Rule pending the court’s
resolution of the petitions for review of
that rule in EME Homer Generation, L.P.
v. EPA (No. 11-1302 and consolidated
cases). The court also indicated that
EPA is expected to continue to
administer CAIR in the interim until the
court rules on the petitions for review
of the Transport Rule.

EPA does not believe that the
circumstances set forth above make it
inappropriate, in any way, to finalize its
proposed approval of the Huntington-
Ashland attainment plan. While the
data that shows the Area attained the
1997 Annual PM, s NAAQS by the April
2010 attainment deadline is impacted
by CAIR, which is in place only
temporarily, EPA’s analysis for the
Transport Rule demonstrates that the
Area would be able to attain the NAAQS

even in the absence of CAIR. See
Appendix B to the Air Quality Modeling
Final Rule Technical Support Document
for the Cross-State Air Pollution Rule.
Moreover, although the court has stayed
the implementation of the Transport
Rule at this time, EPA believes that the
rule has a strong legal basis. To the
extent that the current status of CAIR
and the Transport Rule affect any of the
criteria for approval of this SIP revision,
EPA believes that the ongoing
implementation and enforcement of
CAIR during the period of the stay,
coupled with the promulgation of the
Transport Rule, provide adequate
assurance of these components. EPA
again notes that this action approves an
attainment demonstration that the Area
will attain in 2010, which the Area did.
As of 2010, CAIR was an enforceable
control measure applicable to the Area.
Any issues of the effect of the ongoing
litigation surrounding the Transport
Rule which will replace CAIR will need
to be addressed by the Area in any plan
demonstrating maintenance of the PM, s
standard into the future, which is not at
issue in this attainment demonstration.

Comment 2: The Commenter contends
that EPA cannot approve the Kentucky
submittal because DAQ included,
among its controls, a hazardous air
pollutant rule found at 40 CFR part 63,
subpart DDDDD, that was vacated in
June 2007. More specifically, the
Commenter suggests that EPA cannot
rely on a claim that emission reductions
attributed to a vacated rule will be an
“insignificant fraction” of total
emissions.

Response 2: As noted by the
Commenter, nonattainment plans must
include “‘a comprehensive, accurate,
current inventory of actual emissions
from all sources of the relevant
pollutant or pollutants * * *” See, e.g.,
CAA section 172(c)(3). As a point of
clarification, this is the inventory EPA
is approving for the purposes of CAA
section 172(c)(3). Kentucky selected
2002 as the base year for the emissions
inventory in accordance with 40 CFR
51.1008(b). The 2002 emissions
inventory was based on data developed
by VISTAS contractors and submitted
by the states to the 2002 National
Emissions Inventory. Several iterations
of the 2002 inventories were developed
for the different emission source
categories resulting from revisions and
updates to the data. This resulted in the
use of version G2 of the updated 2002
emissions inventory, which does not
include the boiler MACT reductions.

EPA also notes that DAQ not only
acknowledges that the final 2009
inventory and modeling demonstration
include emissions reductions
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attributable to the vacated rule, but also
provides a reasonable demonstration for
why such inclusion does not impact the
results of the modeling. Following
detailed analysis and presentation of
calculations, DAQ summarizes that the
emissions sensitivity results for the
Boyd County, Kentucky, monitor
indicate that the SO, and primary PM: s
emissions assumed under the vacated
boiler MACT would result in a total
increase in the ambient PM; 5
concentration of 0.0009 micrograms per
cubic meter (ug/m3). DAQ reasonably
concluded that this level of impact
would not change the conclusion that
the Huntington-Ashland Area would
attain the 1997 Annual PM, s NAAQS
by its applicable attainment date of
April 5, 2010. As EPA indicated earlier
in this rulemaking, EPA determined that
the Huntington-Ashland Area attained
the standard by April 5, 2010. For these
reasons, EPA disagrees that the
Commenter has identified a basis on
which EPA should disapprove
Kentucky’s attainment plan.

Big Sandy Power Plant

Comment 3a: The Commenter asserts
that the Big Sandy Power Plant in
Lawrence County, Kentucky, is the
largest single source of PM, 5 precursor
emissions in the Huntington-Ashland
Area and raises several issues associated
with Kentucky’s treatment of the plant’s
emissions. First, the Commenter
contends that DAQ’s attainment year
modeling relies on artificially low
emissions from the Big Sandy Power
Plant because, the Commenter alleges,
Kentucky modeled attainment during
2008, which the Commenter states was
the “largest economic recession in
recent times.” To support its contention,
the Commenter identifies heat input
data and SO, and NOx emissions data
for Big Sandy’s Unit 1 and Unit 2 for the
years 2007 through 2010. The
Commenter concludes by saying that
EPA must require Kentucky’s SIP to
include enforceable limits for both Big
Sandy units, restricting emissions to the
lowest levels achieved during the
attainment modeling years, 2007-2011.

Response 3a: As an initial point of
clarification, Kentucky modeled
attainment during 2009, not 2008 as
stated by the Commenter. See Chapter 6
of the attainment demonstration
narrative. Additionally, as shown in
EPA’s January 30, 2012, proposal notice,
all 2009 predicted (modeled) annual
PM, 5 design values for the monitors of
the Huntington-Ashland Area were
higher than the values actually
measured at those sites in 2009. Further,
the emissions assumed for the Big
Sandy Power Plant were projections

based upon DAQ’s knowledge of the
facility’s future plans when the
modeling was performed, not actual
emissions that occurred in 2008. Based
on actual ambient data, EPA has already
determined that the Area attained the
1997 Annual PM; 5 standard by its April
5, 2010, attainment date. The 2008
economic downturn was irrelevant to,
and in fact occurred after, the modeling
results were produced. Finally, EPA
finds that the modeling conducted for
the 2009 attainment year used the
VISTAS Best & Final emissions
inventory. See PM, s attainment plan
submittal, Appendix F (“DRAFT
Documentation of the Base G2 and Best
& Final 2002 Base Year, 2009 and 2018
Emission Inventories for VISTAS”’),
page 3. This inventory shows Big Sandy
Unit 1 having neither selective catalytic
reduction (SCR) nor a scrubber in 2009,
and Unit 2 having SCR since 2003 but
no scrubber in 2009. See PM; 5
attainment plan submittal, Appendix I
(“EGU CONTROLS FOR COAL AND
OIL/GAS UNITS FOR THE BEST &
FINAL INVENTORY”) of Appendix F,
page 260. This is consistent with what
is shown for these units on EPA’s Clean
Air Market Division’s Web site. For
these reasons, EPA has determined that
the Commenter has not provided a basis
on which to disapprove the revision
with respect to the above-described
modeling issues.

With regard to the Commenter’s
statements about emission limits, the
Big Sandy facility has numerous
emission limitations for relevant
pollutants. In addition, the facility was
included in the October 2007 federal
Consent Decree resolving an
enforcement matter between EPA and
American Electric Power Company
which operates the Big Sandy facility.
See http://www.epa.gov/compliance/
resources/cases/civil/caa/
americanelectricpower1007.html (last
visited 3/15/12) for additional
information. The facility is also subject
to a number of other CAA programs
including but not limited to the regional
haze program. As part of Kentucky’s
regional haze SIP, on which EPA
recently took final action, the facility
will be installing ammonia injection
controls on Unit 1 and flue gas
desulfurization on Unit 2.4 Through
these and other requirements, the
facility is subject to enforceable
emission limits. For these reasons, EPA
disagrees that the Commenter has
identified a basis on which EPA should
disapprove Kentucky’s attainment plan.

4Final action was signed by the Region 4

Administrator on March 13, 2012.

Comment 3b: The Commenter states
that DAQ’s attainment demonstration
modeling lists emission controls at the
Big Sandy Power Plant inaccurately.
The Commenter contends that DAQ
made adjustments to its Integrated
Planning Model (IPM) results for the
2009 and 2018 electric generating unit
(EGU) inventories to account for various
control measures and that this renders
DAQ’s modeling flawed for the
attainment year of 2009. The
Commenter concludes that EPA should
require DAQ to include in the Kentucky
SIP an enforceable schedule for
installation of a SCR and scrubber at Big
Sandy.

Response 3b: As noted in the response
above, the modeling presented by
Kentucky used the correct assumptions
about emission controls at Big Sandy in
2009. The 2002 emissions inventory was
based on data that was developed by the
VISTAS contractors and submitted by
the states to the 2002 National
Emissions Inventory. As required by
section 172(c)(3), and as discussed in
the modeling documentation submitted
by Kentucky, the 2002 base year
inventory is an inventory of actual
emissions in the Area. For the projected
2009 attainment year inventory, VISTAS
relied primarily on the IPM to project
future power generation and to calculate
the impact of future emission control
programs as of October 1, 2007. The
State and local agencies were then asked
to identify any updates needed to better
reflect current information on when and
where future controls would occur
based on the best available data from
state rules, enforcement agreements,
compliance plans, permits and other
sources. See PM, s attainment plan
submittal, Appendix F (“DRAFT
Documentation of the Base G2 and Best
& Final 2002 Base Year, 2009 and 2018
Emission Inventories for VISTAS”).
Kentucky indicated that Big Sandy Unit
1 was not expected to have a scrubber
or SCR control operational in 2009 (IPM
had projected these controls would be
in use by Big Sandy Unit 1 in 2009). In
February 2008, VISTAS used this
updated information in completing the
Best & Final inventory, which was used
in the modeling relied upon by
Kentucky.

Further, as explained earlier, the
facility is subject to several CAA
programs involving the installation of
controls and/or specific emission limits
for relevant pollutants. The Area has
demonstrated attainment of the PM; 5
NAAQS already and, considering future
controls and limits, EPA disagrees that
the Commenter has identified a basis on
which EPA should disapprove
Kentucky’s attainment plan.
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Reasonably Available Control Measures

Comment 4a: The Commenter raises
several issues regarding the Huntington-
Ashland Area’s RACM/RACT analysis.
First, the Commenter states that DAQ
did not conduct a RACM/RACT analysis
for this Area, but rather, another nearby
area, the bi-state Louisville Area
(Kentucky and Indiana).

Response 4a: Kentucky’s December 3,
2008, SIP revision included attainment
plans for all three of Kentucky’s
nonattainment areas for the 1997
Annual PM, s NAAQS: Louisville,
Kentucky-Indiana; Cincinnati-Hamilton,
Ohio-Kentucky-Indiana; and
Huntington-Ashland, West Virginia-
Kentucky-Ohio. Although DAQ
summarizes, in chapter 7 of the
December 3, 2008 SIP revision, a
detailed air quality analysis contracted
for the Louisville Area, the overall
RACM and RACT discussion is
intended for all three of the identified
PM. s nonattainment areas.

EPA interprets RACT for PM, s as
linked to attainment needs of an area. If
an area is attaining the PM, s NAAQS,
EPA deems the RACT requirement to be
satisfied. Therefore, under EPA’s
interpretation of the RACT requirement,
as it applies to PM; 5, Kentucky has
satisfied the requirement.

In accordance with 40 CFR section
51.1004(c), EPA’s September 7, 2011,
determination that the Huntington-
Ashland Area has attained the 1997
Annual PM, s NAAQS suspended the
requirement for the Area to submit an
attainment demonstration and
associated RACM, including RACT,
related to the 1997 Annual PM; 5
NAAQS. EPA has noted that certain
language in the preamble of the PM; 5
Implementation Rule contradicts the
regulatory text in 40 CFR 51.1004(c). On
May 22, 2008, EPA issued a
memorandum ‘‘to eliminate any
confusion that could result from this
erroneous statement.” Memorandum
from William T. Harnett, Director, Air
Quality Policy Division to Regional Air
Division Directors, ‘“PM, 5 Clean Data
Policy Clarification.” This
memorandum states:

“Section 51.1004(c) provides that:
‘Upon a determination by EPA that an
area designated nonattainment for the
PM, s NAAQS has attained the standard,
the requirements for such area to submit
attainment demonstrations and
associated reasonably available control
measures, reasonable further progress
plans, contingency measures, and other
planning SIPs related to attainment of
the PM> s NAAQS shall be suspended.

N

“Section 51.1010 provides in part:
‘For each PM, s nonattainment area, the
State shall submit with the attainment
demonstration a SIP revision
demonstrating that it has adopted all
reasonably available control measures
(including RACT for stationary sources)
necessary to demonstrate attainment as
expeditiously as practicable and to meet
any RFP requirements.’

“Thus the regulatory text defines
RACT as included in RACM, and
provides that it is only required insofar
as it is necessary to advance attainment.
See also section 51.1010(b). As a result,
when an area is attaining the standard,
the suspension of the RACM
requirement pursuant to 51.1004(c)
necessarily includes the suspension of
the RACT requirement.”

EPA has already determined that the
Huntington-Ashland Area attained the
1997 Annual PM, s NAAQS by its April
2010 attainment date based on controls
that were in force at least through that
date. In addition, as explained above,
modeling done for the Cross-State Air
Pollution Rule demonstrates that the
Area would attain in the absence of
CAIR. For these reasons, EPA disagrees
that the Commenter has identified a
basis on which EPA should disapprove
Kentucky’s attainment plan.

Comment 4b: The Commenter appears
to disagree with EPA’s interpretation of
40 CFR 51.1010 and contends that
measures must be adopted which are
necessary to demonstrate attainment as
expeditiously as practicable.

Response 4b: Section 51.1010(b) of
the PM, s Implementation Rule provides
that “[p]lotential measures that are
reasonably available considering
technical and economic feasibility must
be adopted as RACM if, considered
collectively, they would advance the
attainment date by one year or more.”
In order to advance the attainment date
by at least one year, the state would first
have to know their projected attainment
date. As stated in EPA’s January 30,
2012, proposed rulemaking, Kentucky
participated in a modeling project of the
Association for Southeastern Integrated
Planning and VISTAS. Modeling
projections were provided in January
2008. While showing the Area would
attain by no later than five years from
designation (i.e., by no later than April
5, 2010), there was not time for the State
to develop measures that could possibly
advance the attainment date by one
year. This would have been particularly
true for any new control requirements,
which would have required a legislative
rulemaking process that can take a year
or more. Further, as stated above,
because the Huntington-Ashland Area is
now attaining the PM, s standard,

Kentucky has satisfied the RACT
requirement without need for further
measures. See Memorandum from
William T. Harnett cited above. In
addition, as explained earlier, Kentucky
did provide a RACM/RACT analysis
that applied for the Huntington-Ashland
Area. For these reasons, EPA disagrees
that the Commenter has identified a
basis on which EPA should disapprove
Kentucky’s attainment plan.

Comment 4c: The Commenter opines
that EPA will not be able to redesignate
the Huntington-Ashland nonattainment
area until it conducts a RACM/RACT
analysis, citing Wall v. EPA, 265 F.3d
426, 442 (6th Cir. 2001).

Response 4c: This action does not
propose to redesignate the Huntington-
Ashland Area to attainment. However,
EPA disagrees with the Commenter’s
assertion that EPA will not be able to
redesignate the Huntington-Ashland
Area until a RACM/RACT analysis is
conducted. The September 7, 2011,
determination that the Huntington-
Ashland Area attained the 1997 Annual
PM, s NAAQS suspends the obligation
to meet attainment planning
requirements, including the RACM/
RACT requirements so long as the Area
continues to attain the 1997 Annual
PM, s NAAQS. See 40 CFR 51.1004(c).
EPA disagrees with the Commenter’s
invocation, in the context of this
rulemaking, of the ruling in Wall v.
EPA. The Wall court addressed only the
issue of adoption of RACT for ozone
nonattainment areas under Part D
subpart 2 of the Clean Air Act. Thus that
case addressed a distinct set of statutory
provisions for a different RACT
requirement applicable only to ozone
nonattainment areas. The Wall RACT
ruling is therefore not applicable or
pertinent to the PM> s RACT provision
here. For these reasons, EPA disagrees
that the Commenter has identified a
basis on which EPA should disapprove
Kentucky’s attainment plan.

On-Road Mobile Source Emissions
Calculations

Comment 5: The Commenter states
that EPA recently decided to allow up
to 15 percent ethanol content in
gasoline (E15), 76 FR 4662 (Jan. 26,
2011), which the Commenter believes
will lead to an increase in NOx and
VOC emissions from many cars and
light duty trucks, particularly those with
pollution control devices not designed
to deal with E15. The Commenter then
contends that there is no indication that
DAQ or EPA accounted for the increase
in NOx and VOC emissions that will
result from use of E15.

Response 5: EPA disagrees with the
Commenter’s suggestion that the
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Ethanol 15 (E15) rulemaking cited to by
the Commenter will result in a
significant increase in NOx and VOC
emissions in the Huntington-Ashland
Area. As a general point of background,
E15 is not mandated by EPA. Rather,
EPA granted a partial waiver for
vehicles model years 2001 and newer,
light duty vehicles (76 FR 4662) to be
able to use E15. To receive a waiver
under CAA section 211(f)(4), a fuel or
fuel additive manufacturer must
demonstrate that a new fuel or fuel
additive will not cause or contribute to
the failure of engines or vehicles to
achieve compliance with the emission
standards to which they have been
certified over their useful life. Data used
to act upon the approval of the E15
partial waiver showed that model year
2001 and newer vehicles would still
meet their certified engine standards for
emissions for both short and long term
use, and use of E15 would not
significantly increase the emission from
these engines. EPA’s partial waiver for
E15 is based on extensive studies done
by the Department of Energy, as well as
the Agency’s engineering assessment to
determine the effects of exhaust and
evaporative emissions for the fleet prior
to the partial waiver. The criteria for
granting the waiver was not that there
are no emission impacts of E15, but
rather that vehicles operating on it
would not be expected to violate their
emission standards in-use.

As discussed in the waiver decision,
there are expected to be some small
emission impacts. E15 is expected to
cause a small immediate emission
increase in NOx emissions. However,
due to its lower volatility than the E10
currently in-use, its use is also expected
to result in lower evaporative VOC
emissions. Any other emissions impacts
related to E15 would be a result of
misfueling of E15 in model year 2000
and older vehicles, and recreational or
small engines. EPA has approved
regulations dealing specifically with the
mitigation of misfueling and reducing
the potential increase in emissions from
misfueling. 76 FR 44406 (July 25, 2011).

The partial waivers that EPA has
granted to E15 do not require that E15
be made or sold. The waivers merely
allow fuel or fuel additive
manufacturers to introduce E15 into
commerce if they meet the waivers’
conditions. Other federal, state and local
requirements must also be addressed
before E15 may be sold. The granting of
the partial waivers is only one of several
requirements for registration and
distribution of E15.

E15 may never be used in Kentucky.
But even if it is, there is no indication
that any potential emission impacts

would significantly alter DAQ’s
calculation of on-road mobile source
emissions because of the small and
opposite direction of emission impacts,
the limited vehicle fleet which can use
it, and the measures required to avoid
mitigating misfueling. For these reasons,
EPA disagrees that the Commenter has
identified a basis on which EPA should
disapprove Kentucky’s attainment plan.

IV. Final Action

EPA is approving a revision to the
Kentucky SIP submitted to EPA by DAQ
on December 3, 2008, for the purpose of
demonstrating how the Kentucky
portion of the Huntington-Ashland Area
will achieve attainment of the 1997
Annual PM, s NAAQS by no later than
April 5, 2010. EPA previously
determined on September 7, 2011, that
the Huntington-Ashland Area attained
the 1997 Annual PM, s NAAQS by its
April 2010 attainment date. See 76 FR
55542, September 7, 2011. EPA has also
determined that the Area has since
continued to attain that NAAQS.
Kentucky’s December 3, 2008, SIP
revision includes an attainment
demonstration; RACT and RACM
analyses; RFP; base-year and
attainment-year emissions inventories;
contingency measures; and, for
transportation conformity purposes, an
insignificance determination for direct
PM, 5 and NOx for the mobile source
contribution to ambient PMo s levels for
the Commonwealth’s portion of the
Huntington-Ashland Area. After review
and consideration of the relevant
information and data, including the
comments received, EPA has
determined that Kentucky’s December 3,
2008, SIP revision is consistent with the
CAA and EPA’s PM, s Implementation
Rule, and as such EPA is approving this
SIP revision.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a ‘“‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the Commonwealth, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).
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Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 11, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: March 29, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart S—Kentucky

m 2. Section 52.920(e) is amended by
adding a new entry at the end of the
table for “Huntington-Ashland 1997
PM, s Attainment Plan” to read as
follows:

§52.920 Identification of plan.
* * * * *
(e) * *x %

EPA-APPROVED KENTUCKY NON-REGULATORY PROVISIONS

Name of non-regulatory SIP
provision

Applicable geographic or
nonattainment area

State submittal
date/effective date

EPA approval date

Explanation

* *

Huntington-Ashland 1997
PM, s Attainment Plan.

Boyd County; Portion of
Lawrence County.

* * *

12/03/2008 4/11/2012 [Insert citation of
publication].

* *

For the 1997 PM, s NAAQS.

[FR Doc. 2012—-8561 Filed 4-10-12; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0086; FRL—9343-3]
Acibenzolar-S-methyl; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of acibenzolar-S-
methyl in or on berry, low growing,
subgroup 13-07G. The Interregional
Research Project No. 4 (IR-4) requested
the tolerance under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective April
11, 2012. Objections and requests for
hearings must be received on or before
June 11, 2012, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2011-0086. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information

(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Sidney Jackson, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7610; email address:
jackson.sidney@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl. To access the
OCSPP test guidelines referenced in this
document electronically, go to: http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection


http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/ocspp
http://www.epa.gov/ocspp
mailto:jackson.sidney@epa.gov
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or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-0086 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before June 11, 2012. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2011-0086, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of July 6, 2011
(76 FR 39358) (FRL-8875-6), EPA
issued a notice pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 0E7818) by IR—4, 500
College Road East, Suite 201 W,
Princeton, NJ 08540. The petition
requested that 40 CFR part 180 be
amended by establishing a tolerance for
residues of the fungicide acibenzolar-S-
methyl, benzo(1,2,3)thiadiazole-7-
carbothioic acid-S-methyl ester, in or on
low growing berry subgroup 13-07G at
0.15 parts per million (ppm), and by
amending the tolerance expression to
read, ““‘tolerances are established for
residues of acibenzolar-S-methyl,

benzo(1,2,3)thiadiazole-7-carbothioic
acid-S-methyl ester, including its
metabolites and degradates, in or on the
commodity(s) listed. Compliance with
the tolerance level is to be determined
by measuring only those acibenzolar-S-
methyl residues convertible to
benzo(1,2,3)thiadiazole-7-carboxylic
acid (CGA—210007), expressed as the
stoichiometric equivalent of
acibenzolar-S-methyl. That notice
referenced a summary of the petition
prepared by Syngenta Crop Protection,
Inc., the registrant, which is available in
the docket, http://www.regulations.gov.
One comment on the notice of filing
was received. EPA’s response to this
comment is discussed in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *.”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for acibenzolar-S-
methyl including exposure resulting
from the tolerances established by this
action. EPA’s assessment of exposures
and risks associated with acibenzolar-S-
methyl follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the

sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Acibenzolar-S-methyl showed no
significant toxicity in a battery of acute
toxicity tests. Considerable skin
sensitizing (contact allergenic) potential
was demonstrated in a dermal
sensitization study in guinea pigs.

In subchronic and chronic oral
studies in rats, dogs and mice, signs of
mild regenerative hemolytic anemia
were consistently observed in all three
species. Additional toxic effects
observed in these same studies included
decreases in body weight, body weight
gain and/or food consumption. In a 28-
day dermal study in rats, no systemic or
dermal effects were observed at dose
levels up to 1,000 milligrams/kilogram/
day (mg/kg/day), the limit dose. No
neurotoxic effects were observed at any
dose in a subchronic neurotoxicity
study in rats.

Prenatal and postnatal toxicity data
are available including developmental
toxicity studies in rats and rabbits, a
developmental neurotoxicity (DNT)
study in rats, and a 2-generation
reproduction toxicity study in rats.
Based on the developmental toxicity in
rats and the developmental
neurotoxicity studies in rats, there is
concern for increased qualitative and/or
quantitative susceptibility following in
utero exposure to acibenzolar-S-methyl.
In the rat developmental toxicity study,
treatment related visceral malformations
and skeletal variations were observed in
fetuses at 200 mg/kg/day, the no
observed adverse effect level (NOAEL)
for maternal toxicity. In the
developmental neurotoxicity study,
offspring toxicity was observed at 82
mg/kg/day while no maternal toxicity
was observed at 326 mg/kg/day, the
highest dose tested (HDT). Additional
developmental toxicity studies in rats
and rabbits and reproduction studies in
rats provided no indication of increased
susceptibility of rat or rabbit fetuses or
neonates compared to adult animals. In
a dermal developmental toxicity study
in rats, no maternal or developmental
toxicity was observed at dose levels up
to 500 mg/kg/day, the HDT.

Acibenzolar-S-methyl was classified
by the Agency as “not likely” to be a
human carcinogen based on negative
carcinogenicity studies in male and
female rats and mice and generally
negative results in an acceptable battery
of mutagenicity studies.

An immunotoxicity study required as
part of new 40 CFR part 158 data
requirements for registration of a
pesticide has been submitted and is
being reviewed by the Agency. Based on
a preliminary review, the study is


http://www.regulations.gov
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acceptable and indicates no evidence of
immunotoxicity.

Specific information on the studies
received and the nature of the adverse
effects caused by acibenzolar-S-methyl
as well as the NOAEL and the lowest-
observed-adverse-effect-level (LOAEL)
from the toxicity studies can be found
at http://www.regulations.gov in
document “Acibenzolar-S-methyl
Human Health Risk Assessment for
Proposed Use of Acibenzolar-S-methyl
on Low Growing Berries Crop Subgroup
13-07G, dated February 23, 2012, on
pages 28-33 in docket ID number EPA-
HQ-OPP-2011-0086—-0007.

B. Toxicological Points of Departure
(POD)/Levels of Concern (LOC)

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological POD and LOC to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which the NOAEL and the
lowest dose at which adverse effects of
concern are identified the LOAEL.
Uncertainty/safety factors are used in
conjunction with the POD to calculate a

safe exposure level—generally referred
to as a population-adjusted dose (PAD)
or a reference dose (RfD)—and a safe
margin of exposure (MOE). For non-
threshold risks, the Agency assumes
that any amount of exposure will lead
to some degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for acibenzolar-S-methyl used
for human risk assessment is shown in
the following table.

TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR ACIBENZOLAR-S-METHYL FOR USE IN HUMAN HEALTH

RISK ASSESSMENTS

Exposure/scenario

Point of departure

Study and toxicological effects

Acute Dietary (Gen-
eral Population).

Chronic Dietary (Fe-
males 13—49 years
& Young Children).

Chronic Dietary (Adult
Males and Females
50+ yrs).

Incidental Oral ............

Dermal Short (1-30
days) and Inter-
mediate (1-6
months) Term.

DAF = 40%

Inhalation Short (1-30
days) and Inter-
mediate (1-6
months) Term.

Cancer (all routes)

NOAEL = 8.2 mg/kg/
day.

NOAEL = 8.2 mg/kg/
day.

NOAEL = 25 mg/kg/
day.

NOAEL = 8.2 mg/kg/
day.

NOAEL= 8.2 mg/kg/
day.

NOAEL= 8.2 mg/kg/
day.

Uncertainty/FQPA RfD, PAD, LOC for
safety factors risk assessment
UFA = 10X wooviiiienen. aRfD = 0.082 mg/kg/
UFH = 10x day
FQPA SF = 1x aPAD = 0.082 mg/kg/
day
UFA = 10X oo, aRfD = 0.082 mg/kg/
UFH = 10x day
FQPA SF = 1x aPAD = 0.082 mg/kg/
day
UFA = 10X .o cRfD = 0.25 mg/kg/
UFH = 10x day.
FQPA SF = 1x cPAD = 0.25 mg/kg/
day.
UFA = 10X .cccoveen. Occupational LOC for
UFH = 10x MOE = 100.
UFA = 10X oo, Occupational LOC for
UFy = 10x MOE = 100.
UFA = 10X oo, Occupational LOC for
UFy = 10x MOE = 100.

Developmental Neurotoxicity Toxicity—Rat.

Developmental LOAEL = 82 mg/kg/day
based on changes in brain morphometrics
in the cerebellum in offspring.

Maternal LOAEL = was not observed.

NOAEL = 326.2 mg/kg/day HDT.

Developmental Neurotoxicity Toxicity—Rat.

Developmental LOAEL = 82 mg/kg/day
based on changes in brain morphometrics
in the cerebellum in offspring.

Maternal LOAEL = was not observed.

NOAEL = 326.2 mg/kg/day HDT.

Chronic Toxicity—Dog; Co-critical; Chronic/
Cancer—Rat & Mouse, Reproduction Tox-
icity—Rat.

LOAEL = 105 mg/kg/day based on hemolytic
anemia with compensatory response.

Developmental Neurotoxicity Toxicity—Rat.

Developmental LOAEL = 82 mg/kg/day
based on changes in brain morphometrics
in the cerebellum in offspring.

Maternal LOAEL = was not observed.

NOAEL = 326.2 mg/kg/day HDT.

Developmental Neurotoxicity Toxicity—Rat.

Developmental LOAEL = 82 mg/kg/day
based on changes in brain morphometrics
in the cerebellum in offspring.

Maternal LOAEL = was not observed.

NOAEL = 326.2 mg/kg/day HDT.

Developmental Neurotoxicity Toxicity—Rat.

Developmental LOAEL = 82 mg/kg/day
based on changes in brain morphometrics
in the cerebellum in offspring.

Maternal LOAEL = was not observed.

NOAEL = 326.2 mg/kg/day HDT.

A “not likely” human carcinogen.

Point of Departure = A data point or an estimated point that is derived from observed dose-response data and used to mark the beginning of
extrapolation to determine risk associated with lower environmentally relevant human exposures. NOAEL = no observed adverse effect level.
LOAEL = lowest observed adverse effect level. UF = uncertainty factor. UF, = extrapolation from animal to human (interspecies). UFy = potential
variation in sensitivity among members of the human population (intraspecies). FQPA SF = FQPA Safety Factor. PAD = population adjusted
dose (a = acute, ¢ = chronic). RfD = reference dose. MOE = margin of exposure. LOC = level of concern. DAF = Dermal Absorption Factor.
Since no inhalation absorption data are available, toxicity by the inhalation route is considered to be equivalent to the estimated toxicity by the
oral route of exposure (100% absorption factor). mg/kg/day = milligram/kilogram/day. HDT = highest dose tested.
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C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to acibenzolar-S-methyl, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing acibenzolar-S-methyl tolerances
in §180.561. EPA assessed dietary
exposures from acibenzolar-S-methyl in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for acibenzolar-S-methyl. In estimating
acute dietary exposure, EPA used food
consumption information from the U.S.
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). As to residue levels
in food, EPA performed a refined
(probabilistic) acute dietary exposure
analysis for the general population and
all population subgroups. The acute
analysis assumed a distribution of
residues based on field trial data.
Empirical and Dietary Exposure
Evaluation Model (DEEM) default
processing factors were used to modify
the field trial data. Maximum screening-
level percent crop treated (PCT)
estimates were used for commodities for
which data were available. If no PCT
data were available, 100 PCT was
assumed.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFIIL. As to residue levels in food, the
chronic analysis incorporated tolerance
level residues and 100 PCT assumptions
were used. DEEM default and empirical
processing factors were used to modify
the tolerance values.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that acibenzolar-S-methyl
does not pose a cancer risk to humans.
Therefore, a dietary exposure
assessment for the purpose of assessing
cancer risk is unnecessary.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
residues that have been measured in
food. If EPA relies on such information,
EPA must require pursuant to FFDCA
section 408(f)(1) that data be provided
5 years after the tolerance is established,
modified, or left in effect, demonstrating

that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than

5 years from the date of issuance of
these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

¢ Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT. EPA did not use PCT data
in assessing chronic exposure.

2. Dietary exposure from drinking
water. The residues of concern for
drinking water are acibenzolar-S-
methyl, benzo(1,2,3) thiadiazole-7-
carbothioic acid-S-methyl ester,
convertible to benzo(1,2,3)thiadiazole-7-
carboxylic acid (CGA-210007). The
Agency used screening level water
exposure models in the dietary exposure
analysis and risk assessment for
acibenzolar-S-methyl and CGA-210007
in drinking water. These simulations
models take into account data on the
physical, chemical, and fate/transport
characteristics of acibenzolar-S-methyl.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on Tier II Pesticide Root Zone
Model/Exposure Analysis Modeling
System and Screening Concentration in
Ground Water (SCI-GROW) models, the
estimated drinking water concentrations
(EDWGCs) of acibenzolar-S-methyl and
CGA-210007 for acute exposures are
estimated to be 0.72 and 20.02 parts per
billion (ppb), respectively, for surface
water and 0.0000125 and 0.0812 ppb,
respectively, for ground water. EDWCs
of acibenzolar-S-methyl and CGA-
210007 for chronic exposures for non-
cancer assessments are estimated to be

0.02 and 8.09 ppb, respectively, for
surface water and 0.0000125 and 0.0812
ppb, respectively, for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. CGA—
210007 drinking water residues were
included in the dietary exposure
assessment as acibenzolar-S-methyl
equivalents. CGA 210007 residues were
converted to acibenzolar-S-methyl
equivalents based on molecular weight
(MW), i.e., (MW of acibenzolar (210) +
MW of CGA 210007 (180) x EDWC for
CGA 210007). The acute analysis
incorporated the entire time distribution
of estimated drinking water
concentrations adjusted to account for
CGA-210007. For chronic dietary risk
assessment, the water concentration of
value 9.44 ppb was used to assess the
contribution of CGA 210007 to drinking
water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Acibenzolar-S-methyl is currently
registered for the following uses that
could result in residential exposures:
Turfgrass use on sodfarms, golf courses,
collegiate athletic fields, and lawns
around commercial and industrial
buildings. Residential exposure was
assessed for adult handlers and for adult
and child post-application activities.
Exposure for adult and child golfers was
used to aggregate adult post-application
dermal exposure with dietary and
drinking water exposure. The aggregate
exposure assessment for children
combines dermal and incidental oral
post-application exposure with food and
water exposure. Further information
regarding EPA standard assumptions
and generic inputs for residential
exposures may be found at http://
www.epa.gov/pesticides/trac/science/
trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found acibenzolar-S-
methyl to share a common mechanism
of toxicity with any other substances,
and acibenzolar-S-methyl does not
appear to produce a toxic metabolite
produced by other substances. For the
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purposes of this tolerance action,
therefore, EPA has assumed that
acibenzolar-S-methyl does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of
a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicity
database for acibenzolar-S-methyl
includes adequate developmental
toxicity studies in rats and rabbits, a
DNT study in rats, and a 2-generation
reproduction toxicity study in rats. As
discussed in Unit III.A., several of these
studies indicate that the young are
quantitatively and qualitatively more
sensitive to acibenzolar-S-methyl.
Nonetheless, there are no residual
uncertainties with regard to prenatal
and/or postnatal toxicity since the
NOAELs and the LOAELs have been
identified for all effects of concern, a
clear dose response has been well
defined, and the PODs selected for risk
assessment are protective of the fetal/
offspring effects.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for
acibenzolar-S-methyl is complete except
for finalization of EPA’s review of an
immunotoxicity study. Recent changes
to 40 CFR part 158 require
immunotoxicity testing (OPPTS
Guideline 870.7800) for pesticide
registration and tolerance establishment.
An immunotoxicity study has been
submitted to EPA and is currently under

review. The study is acceptable and
preliminary review results show no
evidence of immunotoxicty. In the
absence of a completed assessment of
the immunotoxicity study at this time,
EPA evaluated available acibenzolar-S-
methyl toxicity data to determine
whether an additional database
uncertainty factor is needed to account
for potential immunotoxicity. There are
no indications in the available studies
that organs associated with immune
function, such as the thymus and
spleen, are affected by acibenzolar-S-
methyl and acibenzolar-S-methyl does
not belong to a class of chemicals (e.g.,
the organotins, heavy metals, or
halogenated aromatic hydrocarbons)
that would be expected to be
immunotoxic. Therefore, EPA does not
believe that the ultimate findings of the
submitted immunotoxicity study will
result in a POD lower than those already
selected for acibenzolar-S-methyl risk
assessment, and an additional database
uncertainty factor is not needed to
account for the lack of this study.

ii. There is concern for increased
qualitative and/or quantitative
susceptibility following in utero
exposure to acibenzolar-S-methyl based
on developmental toxicity and
developmental neurotoxicity studies in
rats. However, for the reasons noted
above, the degree of concern for the
increased susceptibility seen in these
studies is low.

iii. There are no residual uncertainties
identified in the exposure databases.
The dietary risk assessment is
conservative and will not underestimate
dietary and/or non-dietary residential
exposure to acibenzolar-S-methyl. The
acute analysis assumed a distribution of
residues based on field trial data and
maximum PCT estimates were used for
commodities for which data were
available. The chronic dietary food
exposure assessment was performed
based on 100 PCT and tolerance-level
residues. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to acibenzolar-S-methyl
in drinking water. EPA used similarly
conservative assumptions to assess post-
application exposure of children as well
as incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by acibenzolar-S-methyl.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer

risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
acibenzolar-S-methyl will occupy 35%
of the aPAD for children 3-5 years old,
the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to acibenzolar-S-
methyl from food and water will utilize
11% of the cPAD for children 1-2 and
children 3-5 years old, the population
groups receiving the greatest exposure.
Based on the explanation in Unit
III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of acibenzolar-S-methyl is not
expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Acibenzolar-S-methyl is currently
registered for uses that could result in
short-term residential exposure, and the
Agency has determined that it is
appropriate to aggregate chronic
exposure through food and water with
short-term residential exposures to
acibenzolar-S-methyl.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 700 for females 13—49 years
old from handler activities, and 1,600
for females 13—49 years old, and 800—
1,000 for children 1-2 and 6-12 years
old, respectively, from post-application
exposure. Because EPA’s LOC for
acibenzolar-S-methyl is a MOE of 100 or
below, these short-term aggregate MOEs
are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

An intermediate-term adverse effect
was identified; however, acibenzolar-S-
methyl is not registered for any use
patterns that would result in
intermediate-term residential exposure.
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Intermediate-term risk is assessed based
on intermediate-term residential
exposure plus chronic dietary exposure.
Because there is no intermediate-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess intermediate-
term risk), no further assessment of
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk
assessment for evaluating intermediate-
term risk for acibenzolar-S-methyl.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
acibenzolar-S-methyl is not expected to
pose a cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to acibenzolar-
S-methyl residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(High-performance liquid
chromatography with ultraviolent
detection (HPLC/UV) Method AG—
617A) is available to enforce the
tolerance expression. This method has
undergone a successful tolerance
method validation by the Agency.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that

EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for acibenzolar-S-methyl in or on berry,
low growing, subgroup 13-07G.

C. Response to Comments

One comment was received from a
private citizen who opposed
authorization by EPA to allow “all of
these toxic chemicals since this Agency
does not test their reaction with
thousands of other chemicals that are
already present * * *.”

The Agency has received this same
comment on numerous previous
occasions. Refer to Federal Register of
January 7, 2005, 70 FR 1349 for the
Agency’s response to this comment.

V. Conclusion

Therefore, a tolerance is established
for residues of acibenzolar-S-methyl,
benzo(1,2,3)thiadiazole-7-carbothioic
acid-S-methyl ester, including its
metabolites and degradates, in or on the
berry, low growing, subgroup 13—07G at
0.15 ppm. Compliance with the
tolerance level specified is to be
determined by measuring only those
acibenzolar-S-methyl residues
convertible to benzo(1,2,3)thiadiazole-7-
carboxylic acid (CGA-210007),
expressed as the stoichiometric
equivalent of acibenzolar-S-methyl.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled ““Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use”’
(66 FR 28355, May 22, 2001) or
Executive Order 13045, entitled
“Protection of Children From
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA),

44 U.S.C. 3501 et seq., nor does it
require any special considerations
under Executive Order 12898, entitled
“Federal Actions To Address
Environmental Justice in Minority
Populations and Low-Income

Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and
Coordination With Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act,
5 U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 27, 2012.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.561 is amended by
revising paragraph (a) to read as follows:

§180.561 Acibenzolar-S-methyl;
tolerances for residues.

(a) General. Tolerances are
established for residues of acibenzolar-
S-methyl, benzo(1,2,3)thiadiazole-7-
carbothioic acid-S-methyl ester,
including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerance levels specified below is to be
determined by measuring only those
acibenzolar-S-methyl residues
convertible to benzo(1,2,3)thiadiazole-7-
carboxylic acid (CGA-210007),
expressed as the stoichiometric
equivalent of acibenzolar-S-methyl, in
or on the following raw agricultural
commodities.

Commodity Pﬁ]ritlﬁ Op:]er

Banana® ... 0.1
Berry, low growing, subgroup

13-07G i 0.15
Onion, bulb, subgroup 3-07A .... 0.1
SPINACh ..o 1.0
Tomato, paste .......cccecveerrvvrenns 3.0
Vegetable, brassica, leafy, group

D s 1.0
Vegetable, cucurbit, group 9 ...... 2.0
Vegetable, fruiting, group 8 ........ 1.0
Vegetable, leafy, group 4 ........... 0.25

1There are no United States registrations
for banana.

* * * * *
[FR Doc. 2012—8355 Filed 4-10-12; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0934; FRL-9333-6]
Silicic Acid, Sodium Salt etc.;
Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of Silicic acid,
sodium salt, reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol; when used as an inert ingredient
in a pesticide chemical formulation.
Dow Corning Corporation submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of Silicic acid, sodium salt,
reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol on food or feed commodities.
DATES: This regulation is effective April
11, 2012. Objections and requests for
hearings must be received on or before
June 11, 2012, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2011-0934. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket

Facility telephone number is (703) 305-
5805.

FOR FURTHER INFORMATION CONTACT:
Alganesh Debesai, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308-8353; email address:
debesai.alganesh@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
ecfr.gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. Can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-0934 in the subject line on
the first page of your submission. All
objections and requests for a hearing
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must be in writing, and must be
received by the Hearing Clerk on or
before June 11, 2012. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2011-0934, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of Thursday,
December 8, 2011 (76 FR 76674) (FRL—
9328-8), EPA issued a notice pursuant
to section 408 of FFDCA, 21 U.S.C.
346a, announcing the receipt of a
pesticide petition (PP 1E7877) filed by
Dow Corning Corporation, 2200 W.
Salzburg Road, Midland, MI. The
petition requested that 40 CFR 180.960
be amended by establishing an
exemption from the requirement of a
tolerance for residues of Silicic acid,
sodium salt, reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol. That notice included a summary
of the petition prepared by the
petitioner and solicited comments on
the petitioner’s request. The Agency
received one comment. EPA’s response
to this comment is discussed in Unit
VIII.C.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical

residue in or on a food) only if EPA
determines that the exemption is “‘safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and
use in residential settings, but does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * **” and specifies
factors EPA is to consider in
establishing an exemption.

III. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40

CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). Silicic acid, sodium salt,
reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol conforms to the definition of a
polymer given in 40 CFR 723.250(b) and
meets the following criteria that are
used to identify low-risk polymers.

1. The polymer is not a cationic
polymer nor is it reasonably anticipated
to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition the
atomic elements carbon, hydrogen, and
oxygen.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

Additionally, the polymer also meets
as required the following exemption
criteria specified in 40 CFR 723.250(e):
The polymer’s number average MW of
75,000 is greater than or equal to 10,000
daltons. The polymer contains less than
2% oligomeric material below MW 500
and less than 5% oligomeric material
below MW 1,000.

Thus, Silicic acid, sodium salt,
reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol meets the criteria for a polymer
to be considered low risk under 40 CFR
723.250. Based on its conformance to
the criteria in this unit, no mammalian
toxicity is anticipated from dietary,
inhalation, or dermal exposure to Silicic
acid, sodium salt, reaction products
with chlorotrimethylsilane and iso-
propyl alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol.

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that Silicic
acid, sodium salt, reaction products
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with chlorotrimethylsilane and iso-
propyl alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol could be present in all raw and
processed agricultural commodities and
drinking water, and that non-
occupational non-dietary exposure was
possible. The number average MW of
Silicic acid, sodium salt, reaction
products with chlorotrimethylsilane and
iso-propyl alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol is 75,000 daltons. Generally, a
polymer of this size would be poorly
absorbed through the intact
gastrointestinal tract or through intact
human skin. Since Silicic acid, sodium
salt, reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol conform to the criteria that
identify a low-risk polymer, there are no
concerns for risks associated with any
potential exposure scenarios that are
reasonably foreseeable. The Agency has
determined that a tolerance is not
necessary to protect the public health.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found Silicic acid,
sodium salt, reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol to share a common mechanism of
toxicity with any other substances, and
Silicic acid, sodium salt, reaction
products with chlorotrimethylsilane and
iso-propyl alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that Silicic acid, sodium salt,
reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

VI. Additional Safety Factor for the
Protection of Infants and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of Silicic acid, sodium salt,
reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol, EPA has not used a safety factor
analysis to assess the risk. For the same
reasons the additional tenfold safety
factor is unnecessary.

VII. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of Silicic acid, sodium salt,
reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol.

VIII. Other Considerations
A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for Silicic acid, sodium salt, reaction
products with chlorotrimethylsilane and
iso-propyl alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol.

IX. Conclusion

Accordingly, EPA finds that
exempting residues of Silicic acid,
sodium salt, reaction products with
chlorotrimethylsilane and iso-propyl
alcohol, reaction with
poly(oxypropylene)-poly(oxyethylene)
glycol from the requirement of a
tolerance will be safe.

X. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the requirement of a
tolerance under section 408(d) of
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these rules from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
final rule has been exempted from
review under Executive Order 12866,
this final rule is not subject to Executive
Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children From
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it involve any technical
standards that would require Agency
consideration of voluntary consensus
standards pursuant to section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (NTTAA),
Public Law 104-113, section 12(d) (15
U.S.C. 272 note).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
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action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes, or otherwise have any unique
impacts on local governments. Thus, the
Agency has determined that Executive
Order 13132, entitled Federalism (64 FR
43255, August 10, 1999) and Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L,
104-4).

Although this action does not require
any special considerations under
Executive Order 12898, entitled Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994), EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and

regulations, and policies. As such, to the
extent that information is publicly
available or was submitted in comments
to EPA, the Agency considered whether
groups or segments of the population, as
a result of their location, cultural
practices, or other factors, may have
atypical or disproportionately high and
adverse human health impacts or
environmental effects from exposure to
the pesticide discussed in this
document, compared to the general
population.

One comment was received from a
private citizen who opposed the
authorization to sell any pesticide that
leaves residue on food. The Agency
understands the commenter’s concerns
and recognizes that some individuals
believe that no residue of pesticides
should be allowed. However, under the
existing legal framework provided by
section 408 of the Federal Food, Drug
and Cosmetic Act (FFDCA) EPA is
authorized to establish pesticide
tolerances or exemptions where persons
seeking such tolerances or exemptions
have demonstrated that the pesticide
meets the safety standard imposed by
the statute.

XI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must

the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this rule in the Federal
Register. This rule is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 3, 2012.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.960, the table is amended
by adding alphabetically the following
polymer to read as follows:

§ 180.960 Polymer; exemptions from the
requirement of a tolerance.

enforcement of environmental laws, submit a rule report to each House of * * * * *
Polymer C')\IA(;S
Silicic acid, sodium salt, reaction products with chlorotrimethylsilane and iso-propyl alcohol, reaction with poly(oxypropylene)- None.

poly(oxyethylene) glycol, minimum number average molecular weight (in amu), 75,000.

* *

* * *

[FR Doc. 2012-8733 Filed 4-10-12; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 111104664—2106—02]

RIN 0648-BB61

Shrimp Fisheries of the Gulf of Mexico
and South Atlantic; Revisions of
Bycatch Reduction Device Testing
Protocols

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: In accordance with the
framework procedures for adjusting
management measures of the Fishery
Management Plan for the Shrimp
Fishery of the Gulf of Mexico (Gulf
FMP) and the Fishery Management Plan
for the Shrimp Fishery of the South
Atlantic Region (South Atlantic FMP),
this rule certifies two new bycatch
reduction devices (BRDs) for use in the
Gulf of Mexico (Gulf) and South
Atlantic shrimp fisheries, and revises a
harvesting restriction for shrimp vessels
fishing in Federal waters of the Gulf.
Both BRDs represent modifications to
the Composite Panel BRD, which is

provisionally certified through May 24,
2012. This rule incorporates these BRDs
into the list of allowable BRDs, and
provides technical specifications for the
construction and subsequent legal
enforcement of these BRDs.
Additionally, this rule reduces the
shrimp effort threshold for the Gulf
shrimp fishery. The intended effect of
this final rule is to improve bycatch
reduction efforts in the Gulf and South
Atlantic shrimp fisheries, provide
greater flexibility to the industry, reduce
the potential adverse social and
economic impacts to fishing
communities of previous restrictions,
and meet the requirements of National
Standard 9 of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) which
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requires, to the extent practicable, the
minimization of bycatch and bycatch
mortality.

DATES: This rule is effective May 11,
2012, except for the amendments to
§622.41(g)(3)(ii) and Appendix D to part
622, paragraph G., which are effective
May 25, 2012.

ADDRESSES: Documents related to this
final rule may be obtained from the
Southeast Regional Office Web site at
http://sero.nmfs.noaa.gov/sf/
GulfShrimp.htm.

FOR FURTHER INFORMATION CONTACT:
Steve Branstetter, telephone: 727-824—
5305, email:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
shrimp fishery in the exclusive
economic zone (EEZ) of the Gulf is
managed under the Gulf FMP prepared
by the Gulf of Mexico Fishery
Management Council (Gulf Council),
and the shrimp fishery in the EEZ of the
South Atlantic is managed under the
South Atlantic FMP prepared by the
South Atlantic Fishery Management
Council (South Atlantic Council). The
Gulf and South Atlantic FMPs are
implemented under the authority of the
Magnuson-Stevens Act by regulations at
50 CFR part 622.

On January 9, 2012, NMFS published
a proposed rule to certify two new BRDs
for use in the Gulf and South Atlantic
shrimp fisheries, and revise a harvesting
restriction for shrimp vessels fishing in
Federal waters of the Gulf and requested
public comment (77 FR 1045). On
January 23, 2012, NMFS published a
correction to the proposed rule to
correct an error in the preamble, which
stated that the “Expanded Mesh BRD”
would be decertified for use by the Gulf
shrimp fishery after May 24, 2012, when
it should have stated the ‘“Extended
Funnel BRD” would be decertified for
use in the Gulf shrimp fishery after May
24,2012 (77 FR 3224). The proposed
rule outlined the rationale for the
actions contained in this final rule and
is not repeated here.

This final rule certifies two new BRDs
for use in the Gulf and South Atlantic
shrimp fisheries, namely the Cone Fish
Deflector Composite Panel BRD and the
Square Mesh Panel (SMP) Composite
Panel BRD, and provides technical
specifications for the construction of
these BRDs. The two BRDS that are
currently provisionally certified,
through May 24, 2012, namely the
Composite Panel BRD and the Extended
Funnel BRD (Gulf only), will
automatically be decertified on the date
their preliminary certification expires.
The Extended Funnel BRD will

continue to be certified in the South
Atlantic.

This final rule also revises a
harvesting restriction for shrimp vessels
fishing in Federal waters of the Gulf. In
accordance with regulations established
when Joint Amendment 14/27 to the
Gulf FMP and the FMP for the Reef Fish
Fishery of the Gulf (Joint Amendment
14/27) were implemented on February
28,2008 (73 FR 3117, January 29, 2008),
the rate of shrimp trawl bycatch
mortality on juvenile red snapper found
in the 10 to 30 fathom depth contours,
west of Mobile Bay, Alabama, must be
reduced by at least 74 percent,
compared to the average rate of fishing
mortality documented during 2001
through 2003. Joint Amendment 14/27
further documented a direct correlation
between shrimp trawl bycatch mortality
and shrimping effort, as measured in
days fished by shrimp vessels; meaning
that shrimping effort, measured in days
fished, can be used as proxy for shrimp
trawl bycatch mortality rates. Based on
data from 2001 through 2003, the
benchmark mortality or “F” rate for
shrimp trawl bycatch was 0.617. Using
days fished as a proxy for bycatch
mortality, that F rate corresponds to
82,811 days fished. To comply with
Joint Amendment 14/27, the days fished
needs to be reduced by 74 percent, to
meet the required 74 percent reduction
in bycatch mortality. To ensure that the
F rate is reduced by 74 percent to 0.160,
the number of days fished in a
particular year cannot exceed 21,531
days (i.e., a 74 percent reduction from
82,811 days). To date, the annual
shrimping effort has not exceeded the
threshold level of 21,531 days, and no
closures in the following fishing year
have been needed.

Joint Amendment 14/27 also
established that this restriction would
be relaxed in 2011 by requiring only a
67 percent reduction (not 74 percent) in
shrimp trawl bycatch mortality. In
accordance with Joint Amendment 14/
27, this rule requires that the annual
rate of shrimp trawl bycatch mortality
must now be reduced by 67 percent,
again using shrimping effort as a proxy
for mortality. Using effort as measured
in days fished as a proxy for bycatch
mortaility, to reduce mortality by at
least 67 percent, the number of days
fished cannot now exceed a threshold of
27,328 days. The intent of relaxing this
restriction on fishing effort is to benefit
the shrimp fleet for its contribution to
red snapper recovery, much like
increasing allowable catch to the
directed fishery as the red snapper stock
recovers on its rebuilding trajectory.

Comments and Responses

One letter was received commenting
on the proposed rule, identifying three
issues. These comments and NMFS’
responses are presented below.

Comment 1: One of the elements of
the Composite Panel BRD that makes it
preferable for use is that it can be
constructed within the existing standard
turtle excluder device (TED) extension.
This allows the TED/BRD manufacturer
to install both devices into the same
extension of webbing, resulting in labor
and material savings. The regulations
should allow the BRD webbing
extension to consist of the aft portion of
a currently legal TED extension with all
the components of the BRD otherwise
installed, as described, and the openings
cut into the existing TED extension, as
described.

Response: This final rule does not
prohibit installing the Composite Panel
BRD designs (Composite Panel BRD,
Cone Fish Deflector Composite Panel
BRD, and the SMP Composite Panel
BRD) within the existing TED extension,
provided that the extension material in
the aft portion of the TED meets the
specifications for the BRD installation as
well (i.e., 247~ meshes by 150 to 160
meshes). There is no requirement to cut
the TED extension off and sew a
complete Composite Panel BRD
extension on the shortened TED
extension. However, this may be more
efficient for some fishers who do not
wish to take their TED extensions out of
their nets and take them to the net shop
to have a new Composite Panel BRD
installed. Nevertheless, the BRD can be
installed in the TED extension. The
portion of the extension that constitutes
the BRD extension must be installed no
more than 4 meshes from the posterior
edge of the TED and the BRD escape
openings must be installed 172 meshes
from the leading edge of the BRD
extension. Therefore, if a Composite
Panel BRD design is installed in the
TED extension, the BRD escape
openings must be no more than 5%2
meshes from the posterior edge of the
grid.

Comment 2: The instructions
describing the starting point for
attachment of the leading edges of the
panels should be changed from “* * *
extension starting 12 meshes up from
the bottom center on each side * * *”
to “* * * extension starting 12—14-16—
18 meshes (i.e., 10 percent of the
circumference of the extension) up from
the bottom center on each side * * *”
This would more accurately keep the
opening in the same relative position to
the original Composite Panel testing,
which was done using a 120-mesh
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extension, as in the original write-up of
the provisional certification of the
Composite Panel BRD. Establishing a
requirement in terms of percentages
instead of meshes would allow for the
same opening position orientation in
extensions as large as 180 meshes or
even 200 meshes. This should also more
accurately place the openings in the 150
to 160 mesh extensions.

Response: The Composite Panel BRD
regulations, as published February 13,
2008 (73 FR 8219), require that the BRD
be constructed with a webbing
extension with the dimensions of 2472
meshes by 150 to 160 meshes, not 120
meshes. All configurations of the
Composite Panel BRDs were tested with
TED/BRD extensions of 150 to 160
meshes. It is not known what the effect
of installing the BRD into an extension
of 180 or 200 meshes would have
regarding the performance of the BRD.
Therefore, the portion of the extension
that forms the BRD should be no more
than 160 meshes. Allowing the current
provisionally certified Composite Panel
BRD to be installed in extensions of 180
to 200 meshes would require additional
certification tests with the larger
extensions.

Comment 3: The twine size of the
currently described webbing extension
is not stated in the proposed rule (77 FR
1045, January 9, 2012) for either
modification of the Composite Panel
BRD.

Response: The current regulations for
the provisional certification of the
Composite Panel BRD do not specify the
twine size for the BRD extension. The
purpose of this omission is to allow the
Composite Panel BRDs to be installed in
the TED extensions. NMFS
acknowledges that the construction and
installation manual posted on the
Southeast Regional Office Web site
(http://sero.nmfs.noaa.gov/sf/pdfs/
Composite%20BRD % 20Instructions
.pdf) erroneously specifies a specific
twine size for the extension webbing.
This error will be corrected in the new
construction and installation manuals
for the two new modifications of the
Composite Panel BRD.

Changes From the Proposed Rule

The two BRDs whose provisional
certification expires May 25, 2012 will
still be provisionally certified at the
time this final rule takes effect. NMFS
prepared the regulatory text in the
proposed rule under the assumption
that the final rule would be effective on
a date concurrent with the expiration of
the provisional certification of these two
BRDs. However, due to the timing of
this final rule, the two provisionally
certified BRDS may still be used until

May 25, 2012. Therefore, the regulatory
text has been revised to include these
provisionally certified BRDs through
their date of effectiveness.

The effective date for the BRD
construction instructions in §622.41,
paragraph (g)(3)(ii), is delayed until May
25, 2012, when the two provisionally
certified BRDs expire. Additionally, the
effective date for the removal of the
description of the Composite BRD in
Appendix D to part 622, paragraph G.,
is delayed until May 25, 2012. Finally,
the description of the two new BRDs
being certified through this rule are
added to Appendix D in part 622, in
paragraphs H. and 1., instead of
paragraphs G. and H., as written in the
proposed rule regulatory text.

To improve this rule’s clarity, NMFS
is adding the number of days fished that
result from the 67-percent target
reduction of shrimp trawl bycatch
mortality on red snapper in § 622.34
(D).

NMEFS is also correcting a typo in the
description of the two new BRDs being
certified through this rule. The term
“number” is removed from the first
sentence of part 622, Appendix D H.2.a.
and I.2.a. The minimum construction
and installation requirements for the
Cone Fish Deflector Composite Panel
BRD and the SMP Composite Panel BRD
do not specify a number for the twine
size of the stretch mesh, to allow for
more flexibility in the construction of
these BRDs, therefore the term
“number”’ can be removed from these
specifications.

Classification

The NMFS Assistant Administrator,
Southeast Region, has determined that
the actions contained in this rule are
necessary for the conservation and
management of the shrimp fishery in the
Gulf and South Atlantic and that they
are consistent with the Magnuson-
Stevens Act, and other applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
determination was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was proposed.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: April 6, 2012.
Alan D. Risenhoover,
Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.34, the second sentence of
paragraph (1)(1) is revised to read as
follows:

§622.34 Gulf EEZ seasonal and/or area
closures.

(1) * % %

(1) * * * The RA’s determination of
the need for such closure and its
geographical scope and duration will be
based on an annual assessment, by the
Southeast Fisheries Science Center, of
the shrimp effort and associated shrimp
trawl bycatch mortality on red snapper
in the 10-30 fathom area of statistical
zones 10-21, compared to the 67-
percent target reduction of shrimp trawl
bycatch mortality on red snapper from
the benchmark years of 2001-2003
established in the FMP (which
corresponds in terms of annual shrimp
effort to 27,328 days fished). * * *

m 3.In §622.41, paragraph (g)(3)(ii) is
removed and reserved and paragraphs
(g)(3)(1)(G) and (H) are added to read as
follows:

§622.41 Species specific limitations.

(g) I
( ) * x %
( R

i)
(G) Cone Fish Deflector Composite
Panel.
(H) Square Mesh Panel (SMP)

Composite Panel.
* * * * *

m 4. In Appendix D to part 622,
paragraph G. is removed and reserved
and paragraphs H. and I. are added to
read as follows:

Appendix D to Part 622—Specifications
for Certified BRDS

* * * * *


http://sero.nmfs.noaa.gov/sf/pdfs/Composite%20BRD%20Instructions.pdf
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H. Cone Fish Deflector Composite Panel.

1. Description. The Cone Fish Deflector
Composite Panel BRD is a variation to the
alternative funnel construction method of the
Jones-Davis BRD, except the funnel is
assembled by using depth-stretched and heat-
set polyethylene webbing with square mesh
panels on the inside instead of the flaps
formed from the extension webbing. In
addition, no hoops are used to hold the BRD
open.

2. Minimum Construction and Installation
Requirements. The Cone Fish Deflector
Composite Panel BRD must contain all of the
following:

(a) Webbing extension. The webbing
extension must be constructed from a single
rectangular piece of 1V2-inch to 1%s-inch
(3.8-cm to 4.5-cm) stretch mesh with
dimensions of 242 meshes by 150 to 160
meshes. A tube is formed from the extension
webbing piece by sewing the 24V2-mesh sides
together. The leading edge of the webbing
extension must be attached no more than 4
meshes from the posterior edge of the TED
grid.

(b) Funnel. The V-shaped funnel consists
of two webbing panels attached to the
extension along the leading edge of the
panels. The top and bottom edges of the
panels are sewn diagonally across the
extension toward the center to form the
funnel. The panels are 2-ply in design, each
with an inner layer of 1%-inch to 1%s-inch
(3.8-cm to 4.1-cm) heat-set and depth-
stretched polyethylene webbing and an outer
layer constructed of no larger than 2-inch
(5.1-cm) square mesh webbing (1-inch bar).
The inner webbing layer must be rectangular
in shape, 36 meshes on the leading edge by
20 meshes deep. The 36-mesh leading edges
of the polyethylene webbing should be sewn
evenly to 24 meshes of the extension
webbing 172 meshes from and parallel to the
leading edge of the extension starting 12
meshes up from the bottom center on each
side. Alternately sew 2 meshes of the
polyethylene webbing to 1 mesh of the
extension webbing then 1 mesh of the
polyethylene webbing to 1 mesh of the
extension webbing toward the top. The
bottom 20-mesh edges of the polyethylene
layers are sewn evenly to the extension
webbing on a 2 bar 1 mesh angle toward the
bottom back center forming a v-shape in the
bottom of the extension webbing. The top 20-
mesh edges of the polyethylene layers are
sewn evenly along the bars of the extension
webbing toward the top back center. The
square mesh layers must be rectangular in
shape and constructed of no larger than 2-
inch (5.1-cm) webbing that is 18 inches (45.7
cm) in length on the leading edge. The depth
of the square mesh layer must be no more
than 2 inches (5.1 cm) less than the 20 mesh
side of the inner polyethylene layer when
stretched taught. The 18-inch (45.7-cm)
leading edge of each square mesh layer must
be sewn evenly to the 36-mesh leading edge
of the polyethylene section and the sides are
sewn evenly (in length) to the 20-mesh edges
of the polyethylene webbing. This will form
a v-shape funnel using the top of the
extension webbing as the top of the funnel
and the bottom of the extension webbing as
the bottom of the funnel.

(c) Cutting the escape opening. There are
two escape openings on each side of the
funnel. The leading edge of the escape
openings must be located on the same row
of meshes in the extension webbing as the
leading edge of the composite panels. The
lower openings are formed by starting at the
first attachment point of the composite
panels and cutting 9 meshes in the extension
webbing on an even row of meshes toward
the top of the extension. Next, turn 90
degrees and cut 15 points on an even row
toward the back of the extension webbing. At
this point turn and cut 18 bars toward the
bottom front of the extension webbing. Finish
the escape opening by cutting 6 points
toward the original starting point. The top
escape openings start 5 meshes above and
mirror the lower openings. Starting at the
leading edge of the composite panel and 5
meshes above the lower escape opening, cut
9 meshes in the extension on an even row of
meshes toward the top of the extension. Next,
turn 90 degrees, and cut 6 points on an even
row toward the back of the extension
webbing. Then cut 18 bars toward the bottom
back of the extension. To complete the
escape opening, cut 15 points forward toward
the original starting point. The area of each
escape opening must total at least 212 in2
(1,368 cm?). The four escape openings must
be double selvaged for strength.

(d) Cone fish deflector. The cone fish
deflector is constructed of 2 pieces of 1s-
inch (4.1-cm) polypropylene or polyethylene
webbing, 40 meshes wide by 20 meshes in
length and cut on the bar on each side
forming a triangle. Starting at the apex of the
two triangles, the two pieces must be sewn
together to form a cone of webbing. The apex
of the cone fish deflector must be positioned
within 12 inches (30.5 cm) of the posterior
edge of the funnel.

(e) 11-inch (27.9-cm) cable hoop for cone
deflector. A single hoop must be constructed
of 546-inch (0.79-cm) or 3&-inch (0.95-cm)
cable 342 inches (87.6 cm) in length. The
ends must be joined by a 3-inch (7.6-cm)
piece of ¥s-inch (0.95-cm) aluminum pipe
pressed together with a 4-inch (0.64-cm) die.
The hoop must be inserted in the webbing
cone, attached 10 meshes from the apex and
laced all the way around with heavy twine.

(f) Installation of the cone in the extension.
The apex of the cone must be installed in the
extension within 12 inches (30.5 cm) behind
the back edge of the funnel and attached in
four places. The midpoint of a piece of
number 60 twine (or at least 4-mesh wide
strip of number 21 or heavier webbing) 3 ft
(1.22 m) in length must be attached to the
apex of the cone. This piece of twine or
webbing must be attached within 5 meshes
of the aft edge of the funnel at the center of
each of its sides. Two 12-inch (30.5-cm)
pieces of number 60 (or heavier) twine must
be attached to the top and bottom of the 11-
inch (27.9-cm) cone hoop. The opposite ends
of these two pieces of twine must be attached
to the top and bottom center of the extension
webbing to keep the cone from inverting into
the funnel.

1. Square Mesh Panel (SMP) Composite
Panel.

1. Description. The SMP is a panel of
square mesh webbing placed in the top of the
cod end to provide finfish escape openings.

2. Minimum Construction and Installation
Requirements. The SMP Composite Panel
BRD must contain all of the following:

(a) Webbing extension. The webbing
extension must be constructed from a single
rectangular piece of 1%%-inch to 134-inch
(3.8-cm to 4.5-cm) stretch mesh with
dimensions of 24%2 meshes by 150 to 160
meshes. A tube is formed from the extension
webbing piece by sewing the 24V2-mesh sides
together. The leading edge of the webbing
extension must be attached no more than 4
meshes from the posterior edge of the TED
grid.

(b) Funnel. The V-shaped funnel consists
of two webbing panels attached to the
extension along the leading edge of the
panels. The top and bottom edges of the
panels are sewn diagonally across the
extension toward the center to form the
funnel. The panels are 2-ply in design, each
with an inner layer of 1%2-inch to 1%s-inch
(3.8-cm to 4.1-cm) heat-set and depth-
stretched polyethylene webbing and an outer
layer constructed of no larger than 2-inch
(5.1-cm) square mesh webbing (1-inch bar).
The inner webbing layer must be rectangular
in shape, 36 meshes on the leading edge by
20 meshes deep. The 36-mesh leading edges
of the polyethylene webbing should be sewn
evenly to 24 meshes of the extension
webbing 12 meshes from and parallel to the
leading edge of the extension starting 12
meshes up from the bottom center on each
side. Alternately sew 2 meshes of the
polyethylene webbing to 1 mesh of the
extension webbing then 1 mesh of the
polyethylene webbing to 1 mesh of the
extension webbing toward the top. The
bottom 20-mesh edges of the polyethylene
layers are sewn evenly to the extension
webbing on a 2 bar 1 mesh angle toward the
bottom back center forming a v-shape in the
bottom of the extension webbing. The top 20-
mesh edges of the polyethylene layers are
sewn evenly along the bars of the extension
webbing toward the top back center. The
square mesh layers must be rectangular in
shape and constructed of no larger than 2-
inch (5.1-cm) webbing that is 18 inches (45.7
cm) in length on the leading edge. The depth
of the square mesh layer must be no more
than 2 inches (5.1 cm) less than the 20 mesh
side of the inner polyethylene layer when
stretched taught. The 18-inch (45.7-cm)
leading edge of each square mesh layer must
be sewn evenly to the 36-mesh leading edge
of the polyethylene section and the sides are
sewn evenly (in length) to the 20-mesh edges
of the polyethylene webbing. This will form
a v-shape funnel using the top of the
extension webbing as the top of the funnel
and the bottom of the extension webbing as
the bottom of the funnel.

(c) Cutting the escape opening. There are
two escape openings on each side of the
funnel. The leading edge of the escape
openings must be located on the same row
of meshes in the extension webbing as the
leading edge of the composite panels. The
lower openings are formed by starting at the
first attachment point of the composite
panels and cutting 9 meshes in the extension
webbing on an even row of meshes toward
the top of the extension. Next, turn 90
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degrees and cut 15 points on an even row
toward the back of the extension webbing. At
this point turn and cut 18 bars toward the
bottom front of the extension webbing. Finish
the escape opening by cutting 6 points
toward the original starting point. The top
escape openings start 5 meshes above and
mirror the lower openings. Starting at the
leading edge of the composite panel and 5
meshes above the lower escape opening, cut
9 meshes in the extension on an even row of
meshes toward the top of the extension. Next,
turn 90 degrees, and cut 6 points on an even
row toward the back of the extension
webbing. Then cut 18 bars toward the bottom
back of the extension. To complete the
escape opening, cut 15 points forward toward
the original starting point. The area of each
escape opening must total at least 212 in2
(1,368 cm?). The four escape openings must
be double selvaged for strength.

(d) SMP. The SMP is constructed from a
single piece of square mesh webbing with a
minimum dimension of 5 squares wide and
12 squares in length with a minimum mesh
size of 3-inch (76-mm) stretched mesh. The
maximum twine diameter of the square mesh
is number 96 twine (4 mm).

(e) Cutting the SMP escape opening. The
escape opening is a rectangular hole cut in
the top center of the cod end webbing. The
posterior edge of the escape opening must be
placed no farther forward that 8 ft (2.4 m)
from the cod end drawstring (tie-off rings).
The width of the escape opening, as
measured across the cod end, must be four
cod end meshes per square of the SMP (i.e.,

a cut of 20 cod end meshes for a SMP that

is 5 meshes wide). The stretched mesh length
of the escape opening must be equal to the
total length of the SMP. No portion of the
SMP escape opening may be covered with
additional material or netting such as
chaffing webbing, which might impede or
prevent fish escapement.

(f) Installation of the SMP. The SMP must
be attached to the edge of the escape opening
evenly around the perimeter of the escape
opening cut with heavy twine.

[FR Doc. 2012—-8730 Filed 4-10-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 111207737-2141-02]

RIN 0648-XB174

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher/processors Using Trawl Gear

in the Central Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by catcher/
processors (C/Ps) using trawl gear in the
Central Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the A season
allowance of the 2012 Pacific cod total
allowable catch apportioned to C/Ps
using trawl gear in the Central
Regulatory Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.L.t.), April 8, 2012, through 1200
hrs, A.l.t., September 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The A season allowance of the 2012
Pacific cod total allowable catch (TAC)
apportioned to C/Ps using trawl gear in
the Central Regulatory Area of the GOA
is 847 metric tons (mt), as established by
the final 2012 and 2013 harvest
specifications for groundfish of the GOA
(77 FR 15194, March 14, 2012).

In accordance with §679.20(d)(1)(1),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the A season allowance
of the 2012 Pacific cod TAC
apportioned to C/Ps using trawl gear in
the Central Regulatory Area of the GOA
will soon be reached. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 547 mt,
and is setting aside the remaining 300
mt as bycatch to support other
anticipated groundfish fisheries. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by C/Ps using trawl gear in the
Central Regulatory Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Pacific cod for C/Ps using trawl gear in
the Central Regulatory Area of the GOA.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of April 5,
2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 6, 2012.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-8710 Filed 4-6-12; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 28
[Doc. #AMS—-CN-12-0005]
RIN 0581-AD23

User Fees for 2012 Crop Cotton
Classification Services to Growers

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is proposing to maintain
user fees for cotton producers for 2012
crop cotton classification services under
the Cotton Statistics and Estimates Act
at the same level as in 2011. These fees
are also authorized under the Cotton
Standards Act of 1923. The 2011 crop
user fee was $2.20 per bale, and AMS
proposes to continue the fee for the
2012 cotton crop at that same level. This
proposed fee and the existing reserve
are sufficient to cover the costs of
providing classification services for the
2012 crop, including costs for
administration and supervision.

DATES: Comments must be received on
or before April 26, 2012.

ADDRESSES: Interested persons may
comment on the proposed rule using the
following procedures:

e Internet: http://www.regulations.
gov.

e Mail: Comments may be submitted
by mail to: Darryl Earnest, Deputy
Administrator, Cotton & Tobacco
Programs, AMS, USDA, 3275 Appling
Road, Room 11, Memphis, TN 38133.
Comments should be submitted in
triplicate. All comments should
reference the docket number and the
date and the page of this issue of the
Federal Register. All comments will be
available for public inspection during
regular business hours at Cotton &
Tobacco Program, AMS, USDA, 3275
Appling Road, Memphis, TN 38133. A
copy of this notice may be found at:

www.ams.usda.gov/cotton/rulemaking.
htm.

FOR FURTHER INFORMATION CONTACT:
Darryl Earnest, Deputy Administrator,
Cotton & Tobacco Programs, AMS,
USDA, 3275 Appling Road, Room 11,
Memphis, TN 38133. Telephone (901)
384-3060, facsimile (901) 384—-3021, or
email darryl.earnest@ams.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866; and
therefore has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 25,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR 121.201).
Continuing the user fee at the 2011 crop
level as stated will not significantly
affect small businesses as defined in the
RFA because:

(1) The fee represents a very small
portion of the cost-per-unit currently
borne by those entities utilizing the
services. (The 2011 user fee for
classification services was $2.20 per
bale; the fee for the 2012 crop would be
maintained at $2.20 per bale; the 2012
crop is estimated at 14,475,000 bales);

(2) The fee for services will not affect
competition in the marketplace;

(3) The use of classification services is
voluntary. For the 2011 crop, 15,000,000
bales were produced; and almost all of
these bales were voluntarily submitted
by growers for the classification service;
and

(4) Based on the average price paid to
growers for cotton from the 2010 crop of
0.8212 cents per pound, 500 pound
bales of cotton are worth an average of
$410 each. The proposed user fee for
classification services, $2.20 per bale, is
less than one percent of the value of an
average bale of cotton.

Paperwork Reduction Act

In compliance with OMB regulations
(5 CFR part 1320), which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501), the information collection
requirements contained in the
provisions to be amended by this
proposed rule have been previously
approved by OMB and were assigned
OMB control number 0581-AC43.

Fees for Classification Under the Cotton
Statistics and Estimates Act of 1927

This proposed rule would maintain a
2011 user fee of $2.20 per bale charged
to producers for cotton classification for
the 2012 cotton crop. This fee is set at
the same level as the 2011 user fee. The
2012 user fee was set in accordance to
section 14201 of the Food,
Conservation, and Energy Act of 2008
(Pub. L. 110-234) (2008 Farm Bill).
Section 14201 of the 2008 Farm Bill
provides that: (1) The Secretary shall
make available cotton classification
services to producers of cotton, and
provide for the collection of
classification fees from participating
producers or agents that voluntarily
agree to collect and remit the fees on
behalf of the producers; (2)
classification fees collected and the
proceeds from the sales of samples
submitted for classification shall, to the
extent practicable, be used to pay the
cost of the services provided, including
administrative and supervisory costs; (3)
the Secretary shall announce a uniform
classification fee and any applicable
surcharge for classification services not
later than June 1 of the year in which
the fee applies; and (4) in establishing
the amount of fees under this section,
the Secretary shall consult with
representatives of the United States
cotton industry. At pages 313-314, the
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Joint Explanatory Statement of the
committee of conference for section
14201 stated the expectation that the
cotton classification fee would be
established in the same manner as was
applied during the 1992 through 2007
fiscal years. Specifically, it states that
the classification fee should continue to
be a basic, uniform fee per bale fee as
determined necessary to maintain cost-
effective cotton classification service.
Further, in consulting with the cotton
industry, the Secretary should
demonstrate the level of fees necessary
to maintain effective cotton
classification services and provide the
Department of Agriculture with an
adequate operating reserve, while also
working to limit adjustments in the
year-to-year fee.

Under the provisions of section
14201, a user fee (dollar amount per
bale classed) is proposed for the 2012
cotton crop that, when combined with
other sources of revenue, will result in
projected revenues sufficient to
reasonably cover budgeted costs—
adjusted for inflation—and allow for
adequate operating reserves to be
maintained. Costs considered in this
method include salaries, costs of
equipment and supplies, and other
overhead costs, such as facility costs
and costs for administration and
supervision. In addition to covering
expected costs, the user fee is set such
that projected revenues will generate an
operating reserve adequate to effectively
manage uncertainties related to crop
size and cash-flow timing while meeting
minimum reserve requirements set by
the Agricultural Marketing Service,
which require maintenance of a reserve
fund amount equal to at least four
months of projected operating costs.

The user fee proposed to be charged
cotton producers for cotton
classification in 2012 is $2.20 per bale,
which is the same fee charged for the
2011 crop. This fee is based on the
preseason projection that 14,475,000
bales will be classed by the United
States Department of Agriculture during
the 2012 crop year.

Accordingly, § 28.909, paragraph (b)
would reflect the continuation of the
cotton classification fee at $2.20 per
bale.

As provided for in the 1987 Act, a 5
cent per bale discount would continue
to be applied to voluntary centralized
billing and collecting agents as specified
in § 28.909(c).

Growers or their designated agents
receiving classification data would
continue to incur no additional fees if
classification data is requested only
once. The fee for each additional
retrieval of classification data in

§28.910 would remain at 5 cents per
bale. The fee in §28.910 (b) for an
owner receiving classification data from
the National database would remain at

5 cents per bale, and the minimum
charge of $5.00 for services provided per
monthly billing period would remain
the same. The provisions of § 28.910(c)
concerning the fee for new classification
memoranda issued from the National
Database for the business convenience
of an owner without reclassification of
the cotton will remain the same at 15
cents per bale or a minimum of $5.00
per sheet.

The fee for review classification in
§28.911 would be maintained at $2.20
per bale.

The fee for returning samples after
classification in § 28.911 would remain
at 50 cents per sample.

A 15-day comment period is provided
for public comments. This period is
appropriate because user fees are not
changing and it is anticipated that the
proposed fees, if adopted, would be
made effective for the 2012 cotton crop
on July 1, 2012.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedure, Cotton, Cotton samples,
Grades, Market news, Reporting and
recordkeeping requirements, Standards,
Staples, Testing, Warehouses.

For the reasons set forth in the
preamble, 7 CFR part 28 is proposed to
be amended to read as follows:

PART 28—[AMENDED]

1. The authority citation for 7 CFR
part 28, Subpart D, continues to read as
follows:

Authority: 7 U.S.C. 471-476.

2.In §28.909, paragraph (b) is revised
to read as follows:

§28.909 Costs.
* * * * *

(b) The cost of High Volume
Instrument (HVI) cotton classification
service to producers is $2.20 per bale.
* * * * *

3.In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§28.911 Review classification.

(a) * * * The fee for review
classification is $2.20 per bale.
* * * * *

Dated: April 4, 2012.
Robert C. Keeney,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-8677 Filed 4-10-12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 810
RIN 0580-AB12

United States Standards for Wheat

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Proposed rule.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is proposing to revise the U.S. Standards
for Wheat (wheat standards) under the
U.S. Grain Standards Act (USGSA) to
change the definition of Contrasting
classes (CCL) in Hard White wheat and
change the grade limits for shrunken
and broken kernels (SHBN). GIPSA
believes that these proposed changes
will help to facilitate the marketing of
wheat.

DATES: Comments must be received on
or before June 11, 2012.

ADDRESSES: You may submit written or
electronic comments on this proposed
rule to:

e Mail: Tess Butler, GIPSA, USDA,
STOP 3642, 1400 Independence Avenue
SW., Room 2530-B, Washington, DC
20250-3604.

e Fax:(202) 690-2173

e Internet: Go to http://www.
regulations.gov and follow the on-line
instruction for submitting comments.

All comments will become a matter of
public record and should be identified
as “U.S. wheat standards proposed rule
comments,” making reference to the
date and page number of this issue of
the Federal Register. All comments
received become the property of the
Federal government, are a part of the
public record, and will generally be
posted to www.regulations.gov without
change. If you send an email comment
directly to GIPSA without going through
www.regulations.gov, or you submit a
comment to GIPSA via fax, the
originating email address or telephone
number will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. Also, all
personal identifying information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

Electronic submissions should avoid
the use of special characters, avoid any
form of encryption, and be free of any
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defects or viruses, since these may
prevent GIPSA from being able to read
and understand, and thus consider your
comment.

GIPSA will post a transcript or report
summarizing each substantive oral
comment that we receive about this
proposed rule. This would include
comments about this rule made at any
public meetings hosted by GIPSA
during the comment period, unless
GIPSA publically announces otherwise.

All comments will also be available
for public inspection at the above
address during regular business hours
(7 CFR 1.27(b)). Please call the GIPSA
Management and Budget Services
support staff (202) 720-7486 for an
appointment to view the comments.

FOR FURTHER INFORMATION CONTACT:
Patrick McCluskey at GIPSA, USDA,
10383 N. Ambassador Drive, Kansas
City, MO, 64153; Telephone (816) 659—
8403; Fax Number (816) 872—1258;
email Patrick.].McCluskey@usda.gov.

SUPPLEMENTARY INFORMATION:
Background

Wheat is defined in the wheat
standards as grain that, before the
removal of dockage, consists of 50
percent or more common wheat
(Triticum aestivum L.), club wheat (T.
compactum Host.), and durum wheat
(T. durum Desf.), and not more than 10
percent of other grains for which
Standards have been established under
the USGSA (7 U.S.C. 71-87k) and that,
after the removal of dockage, contains
50 percent or more of whole kernels of
one or more of these wheats. The wheat
standards identify eight market classes:
Durum (DU) wheat, Hard Red Spring
(HRS) wheat, Hard Red Winter (HRW)
wheat, Soft Red Winter (SRW) wheat,
Hard White (HDWH) wheat, Soft White
(SWH) wheat, Unclassed wheat, and
Mixed wheat.

Wheat is consumed primarily as a
human food but is also used for animal
feeding and industrial purposes. Wheat
acreage under cultivation in the U.S. has
decreased gradually from 1980 to the
present, dropping from a high of over 88
million planted acres in 1981 to
approximately 59 million acres in 2009
(USDA-NASS Crop Production Track
Records—April 2010). During the same
period, U.S. wheat producers produced
a high of 2.785 billion bushels in 1981
to 2.220 billion bushels in 2009, with a
low of 1.605 billion bushels in 2002.

Under the USGSA (7 U.S.C. 76),
GIPSA is authorized to establish and
maintain the wheat standards and for
other grains regarding kind, class,
quality and condition. The wheat
standards, which were established on

August 1, 1917, were last revised in
1993 and 2006, and appear in the
USGSA regulations at 7 CFR 810.2201—
810.2205. The wheat standards facilitate
the marketing of wheat and define U.S.
wheat quality and commonly used
industry terms in the domestic and
global marketplace; contain basic
principles governing the application of
the wheat standards, such as the type of
sample used for a particular quality
analysis; and, specify grades, grade
requirements, special grades and special
grade requirements.

On November 27, 2009, GIPSA
published an Advance Notice of
Proposed Rulemaking (ANPR) in the
Federal Register (74 FR 62257)
requesting public comment on what
revisions, if any, are needed to the
current wheat standards. GIPSA
received 13 comments from wheat
producers, breeders, market
development groups, industry
associations, and exporters.

One comment from a trade association
representing approximately 1,000 grain,
feed, processing and grain-related firms
comprising more than 6,000 facilities
that handle more than 70 percent of U.S.
grains and oilseeds urged GIPSA not to
propose any major changes to the wheat
standards that would adversely impact
the marketing system or current
priorities and operations of GIPSA.

GIPSA received several comments
related to its official grain inspection
services regarding mycotoxin testing,
predicting protein quality, certifying
protein content, certifying the actual
grade when the “or better” option is
specified, and quality control in rail and
container shipments. GIPSA will take
no action on these comments in this
proposed rule, however, because the
comments are outside the scope of this
rulemaking, which covers only possible
revisions to the wheat standards.

GIPSA received several general
comments that recommended
amendments to the standards. The
general comments and GIPSA’s
discussion of those comments follow:

Commenters stated that GIPSA should
(1) consider using a flexible, generic
approach to grading that would allow
uniform blending of any U.S. wheat
classes with the classes identified
appropriately on any official grain
inspection certificate, (2) develop a
generic approach that would allow
blending of any classes of wheat with
the classes identified appropriately on
the export certificate, and/or (3) develop
appropriate class names for specific
class blends that are being demanded in
the marketplace.

GIPSA does not believe that the
blending of wheat would facilitate the

marketing of wheat, as a buyer may
purchase Mixed wheat, and GIPSA can
certify the percentage of various market
classes. GIPSA believes it is more
appropriate that market participants
handle this issue contractually. While
flour mills blend classes of wheat for
milling, GIPSA does not believe that
wheat buyers would want wheat sellers
to assume responsibility for blending
wheat for milling, given that flour mills
typically have their own quality
standards for wheat used in their mill
mixes. Therefore, GIPSA will not
propose any revisions to the wheat
standards based on this comment.

Commenters also stated that the U.S.
should lead in integrating processing
parameters into the grading system (i.e.,
thousand kernel weight and wheat size
distribution).

For many years, GIPSA has made
available wheat kernel average weight
and diameter determinations, as
measured by the Single Kernel
Characterization System (SKCS). The
wheat industry, however, has been slow
in its acceptance of average weight and
diameter determinations. Because the
industry has shown little interest in
SKCS results, GIPSA will not propose
any revisions to the wheat standards
based on this comment.

Commenters also urged GIPSA to
begin studying how a simple, precise
and repeatable flour yield test can be
incorporated into the wheat standards.

This comment recommends that
GIPSA initiate a research project, which
is beyond the scope of this rulemaking.
Therefore, GIPSA will not propose any
revisions to the wheat standards based
on this comment.

Finally, commenters stated that
GIPSA should study appropriate ways
to incorporate mycotoxins as a grading
factor and implement a mycotoxin
testing check sample program with
naturally contaminated material.

GIPSA is developing a mycotoxin
check sample program similar to other
check sample programs that it currently
has in place. Because GIPSA believes
that offering mycotoxin testing as
Official Criteria, rather than including
as a grade determining factor, facilitates
the market’s ability to discover the
price/value relationship, GIPSA will not
propose any revisions to the wheat
standards based on this comment.

Three specific issues emerged from
comments to the ANPR that GIPSA
believes are pertinent to revising the
wheat standards. GIPSA received
comments from nine commenters
representing a broad cross section of the
wheat industry regarding the definition
of contrasting classes in hard white
wheat. GIPSA received one comment
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from a wheat market development
organization regarding the grade limits
for shrunken and broken kernels in U.S.
No. 1 and U.S. No. 2. Finally, GIPSA
received a comment from an
organization representing grain millers
regarding the limits for insect damaged
kernels and live insects. Based on the
comments received from the industry,
GIPSA proposes to revise the wheat
standards as follows:

Contrasting Class Definition

Of the comments to the ANPR
received by GIPSA on the issue of
revising the CCL definition, six
commenters favored revision, two
commenters opposed revision and one
commenter stated that it was not
opposed to revision. Revising the
definition of CCL for HDWH has been
discussed by various industry groups
since the 2006 rulemaking, at meetings
of producer organizations, grain
handling organizations, and
international market developers. GIPSA
did not receive any comments from
international users of HDWH in
response to the ANPR.

Effective May 1, 2006, GIPSA revised
the definition of CCL for hard red winter
wheat and hard red spring wheat by
removing hard white wheat as
contrasting in those two classes (70 FR
8233). Subsequently, GIPSA heard from
wheat industry stakeholders that said
GIPSA should do the same thing for the
CCL definition of hard white wheat (i.e.,
GIPSA should remove hard red winter
wheat and hard red spring wheat from
the definition of CCL in hard white
wheat, and allow those classes to
function only as wheat of other classes).
Doing so would permit five percent hard
red winter wheat and/or hard red spring
wheat in U.S. No. 2 hard white wheat,
where currently U.S. No. 2 hard white
wheat may not contain more than two
percent hard red winter wheat and/or
hard red spring wheat. Notably, GIPSA
considered class purity when hard

white wheat was established as a
separate market class, effective May 1,
1990 (54 FR 48735).

In the 2006 rulemaking GIPSA stated
that there would be no functional
downside from allowing five percent
hard white wheat in hard red winter
wheat or hard red spring wheat, (where
the previous grade limit was 2% for U.S.
No. 2) because hard white wheat protein
quality is equivalent, polyphenol
oxidase is not an issue, extraction rate
is equivalent, and reduced
concentration of bitter compounds in
hard white wheat is not problematic for
hard red wheat products. GIPSA does
assume however, that there would be no
functional downside in flour quality
from allowing an additional three
percent of hard red wheat in hard white
wheat (beyond the two percent already
allowed). International and domestic
users of hard white wheat have
demonstrated their desire for low
polyphenol oxidase concentration and
concomitant reduced bitter flavor in
products made with white wheat (e.g.,
various styles of Asian noodles) as
evidenced from sales of white wheat
produced by other exporting nations.
GIPSA understands that domestic users
in the U.S., such as bread baking
companies, may not have the same
sensitivity to diminution of class purity
as international users.

U.S. producers of hard white wheat
and/or their market development
organizations have told GIPSA that they
are penalized by elevator owners when
taking hard white wheat to an elevator.
Producers allege that elevator owners do
not want to handle hard white wheat
separately from hard red wheat, but are
willing to purchase hard white wheat at
a discount. In situations where
producers contract with wheat milling
companies or co-operatives to produce
hard white this reportedly does not
occur. GIPSA does not know whether
revising the definition of contrasting

TABLE | (CURRENT)
PRIMARY CLASS

classes for hard white wheat will result
in a cessation of discounts when
producers offer hard white wheat for
sale to the grain elevator operators.
GIPSA has heard from wheat industry
stakeholders that without the relief
provided by revising the contrasting
classes definition, producers may forego
planting hard white wheat, causing
supply shortages for domestic users of
hard white wheat such as bread baking
companies, and hamper future efforts to
export hard white wheat.

Production of hard white wheat has
not been robust except for a brief period
(2003—2005) when the Federal
government paid a planting incentive to
producers under the Farm Security and
Rural Investment Act of 2002 (Sec.
1616). Production was 0.26 to 0.33
million metric tons in the 3 years prior
to 2003, spiked to 1.1 million metric
tons under the planting incentive, then
generally decreased in the ensuing
years, dropping to 0.70 million metric
tons in 2009 (USDA crop production
annual 2005-2010). GIPSA believes that
reduced planting may be attributed to
lack of incentive, small export demand,
special handling to keep HDWH
segregated from hard red winter wheat
and hard red spring wheat, and
alternative crops with greater profit
potential.

If desired, buyers can contractually
specify a maximum of two percent hard
red wheat in a hard white wheat
purchase. Because buyers have this
backstop, GIPSA is therefore proposing
to revise the wheat standards to change
the definition of contrasting classes in
hard white wheat so that hard red
winter wheat and hard red spring wheat
are no longer contrasting classes, and
are considered only as wheat of other
classes. The grade limits would remain
unchanged. The following tables
illustrate the current situation and
proposed changes for contrasting
classes.

Minor class

HRW SRW

UNCL

WOCL.
WOCL.
WOCL.
WOCL.
WOCL.
WOCL.

CCL: Contrasting class.
WOCL: Wheat of other Classes.
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TABLE Il (PROPOSED)
PRIMARY CLASS
Minor class DU HRS HRW SRW HDWH SWH UNCL
WOCL.
WOCL.
WOCL.
WOCL.
WOCL.
WOCL.

CCL: Contrasting class.
WOCL: Wheat of other Classes.

Shrunken and Broken Kernel Grade
Limits

GIPSA received one comment from a
wheat market development organization
recommending that grade limits for
SHBN should be more restrictive for
U.S. No. 1 and U.S. No. 2 graded wheat,
leaving the grade limits unchanged for
U.S. No. 3, 4, and 5 graded wheat. The
commenter indicated that foreign
millers have often suggested that SHBN
content be reduced in U.S. No. 1 and 2
graded wheat, to help improve the value
of the wheat being purchased. While
making the SHBN grade limits more
restrictive would not change wheat
quality or affect the amount of wheat

available at those grades, GIPSA
believes that more restrictive SHBN
grade limits would more accurately
reflect the quality of wheat moving
throughout the marketing system, thus
offering users of these standards the best
possible information from which to
define quality and end-product yield.
GIPSA analyzed SHBN data available
for over 100,000 official export and
domestic inspection samples for all
wheat classes in market years 2005
through 2009 (summarized in Table 1)
to project the availability of wheat by
grade, under the current and proposed
grade limits. Under the current grade
limits, 100 percent would have graded
U.S. No. 1 if SHBN had been the grade

determining factor. Under the proposed
grade limits, 95 percent of all samples
would have graded U.S. No. 1 if SHBN
had been the grade determining factor,
a reduction of 5 percent. Under the
proposed limits, 100 percent of the
samples would have graded U.S. No. 2
if SHBN was the grade determining
factor. While GIPSA’s analysis shows a
5 percent grade deflation at the U.S. No.
1 grade, virtually all wheat is traded at
U.S. No. 2 or better (2 0.b.). Under the
proposed grade limits, GIPSA’s analysis
showing 100 percent of samples being
graded 2 o.b. means zero net effect on
the amount of wheat available for
shipping at export or elsewhere in the
value chain.

TABLE 1
G.L. (%) G.L. (%)
U.S. grade current % C.D. proposed % C.D.
3.0 100.0 2.0 95.0
5.0 100.0 4.0 100.0
8.0 100.0 8.0 100.0
12.0 100.0 12.0 100.0
20.0 100.0 20.0 100.0

G.L. (%): Grade Limit.
% C.D.: Cumulative Distribution.

Given the foregoing discussion,
GIPSA is proposing to revise the
standards to reduce the grade limits on
SHBN for grades U.S. No. 1 and U.S. No.
2 graded wheat.

Insect Damaged Kernels and Live
Insects

GIPSA received one comment
recommending that the grade limit for
insect damaged kernels (IDK) be
restricted from a maximum of 31 IDK in
100 grams of wheat to 5 IDK in 100
grams of wheat. IDK is a factor on which
Sample Grade is determined. The limit
of 32 or more IDK is the defect action
level established by the U.S. Food and
Drug Administration (FDA). GIPSA
determines IDK in accordance with FDA
guidelines under a memorandum of
understanding that is currently in effect

between USDA and FDA. A party to a
commercial transaction can
contractually specify a lower maximum
allowable level of IDK if desired.
Accordingly, GIPSA will not propose a
revision to the IDK limit based on this
comment.

The commenter suggested that GIPSA
not permit any live insects in wheat,
whereas the current wheat standards
apply a tolerance. (To receive the
special designation “infested,” a
kilogram sample must contain two or
more live weevils, two or more live
insects injurious to stored grain or a
combination of the two.)

Grain standards define kind,
wholesomeness and cleanliness, while
allowing market participants to impose
more restrictive conditions on the grain
in commerce, if desired. The current

wheat standard appears to be
appropriate for international
commercial trade, which encompasses
stakeholders who are primary users of
the standards. Export sales contracts for
wheat frequently specify “zero live
insects”. If live insects are found, GIPSA
reports the finding; and if fumigation of
the lot is ordered, GIPSA witnesses the
fumigation. GIPSA believes that the
market deals effectively through
contract specifications with live insects,
and accordingly, will not propose
revising the wheat standards regarding
the live insect tolerance.

Proposed Action

GIPSA is issuing this proposed rule to
invite comments and suggestions from
all interested persons on how GIPSA
can further enhance the wheat standards
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to better facilitate the marketing of
wheat.

GIPSA proposes to revise
§810.2202(b)(4) to read: “Durum wheat,
Hard Red Spring wheat, Hard Red
Winter wheat, Soft Red Winter wheat,
and Unclassed wheat in the class Soft
White wheat.”” GIPSA also proposes to
add a new sentence, § 810.2202(b)(5) to
read: ‘“Durum wheat, Soft Red Winter
wheat, and Unclassed wheat in the class
Hard White wheat.”

GIPSA proposes to revise the table
showing Grade and Grade Requirements
for wheat in §810.2204 to reduce the
grading limits for shrunken and broken
kernels to 2.0 and 4.0 percent for U.S.
Nos. 1 and 2 graded wheat, respectively.

We invite comments, including data,
views, and arguments for and against
this proposed rule from all interested
parties. Pursuant to section 4(b)(1) of the
USGSA, as amended (7 U.S.C. 76(b)(1)),
no standards established, or
amendments or revocations of the
standards, are to become effective less
than 1 calendar year after promulgation
unless, in the judgment of the Secretary
of Agriculture, the public health,
interest, or safety require that they
become effective sooner.

Executive Order 12866 and Regulatory
Flexibility Act

The Office of Management and Budget
designated this rule as not significant
for the purposes of Executive Order
12866.

GIPSA has determined that these
proposed amendments would not have
a significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601-612). The RFA
requires agencies to consider the
economic impact of each rule on small
entities and evaluate alternatives that
would accomplish the objectives of the
rule without unduly burdening small
entities or erecting barriers that would
restrict their ability to compete in the
market. The purpose is to fit regulatory
actions to the scale of businesses subject
to the action.

Under the USGSA, grain exported
from the U.S. must be officially
inspected and weighed. Mandatory
inspection and weighing services are
provided by GIPSA and delegated states
at 59 export elevators (including four
floating elevators). All of these facilities
are owned by multi-national
corporations, large cooperatives, or
public entities that do not meet the
requirements for small entities
established by the Small Business
Administration. For North American
Industry Classification System (NAICS)
code 424510 “grain and field bean

merchant wholesalers” the Small
Business Administration size standard
is 100 or fewer employees. Most users
of the official inspection and weighing
services, and these entities that perform
these services, do not meet the
regulations for small entities. In
addition to GIPSA, there are 56 official
agencies that perform official services
under the USGSA, and most of these
entities do not meet the requirements
for small entities.

GIPSA is proposing to revise the
wheat standards to change the
definition of contrasting classes in hard
white wheat. GIPSA’s proposal also
recommends amendments to the grade
limits of shrunken and broken kernels.
GIPSA believes that these proposed
changes to the wheat standards would
facilitate the marketing of wheat.

The U.S. wheat industry, including
approximately 159,527 wheat farms
(USDA-2007 Census of Agriculture-
updated), handlers, processors, and
merchandisers are the primary users of
the wheat standards and utilize the
official standards as a common trading
language to market wheat. The USGSA
(7 U.S.C. 87f-1) requires that all persons
engaged in the business of buying grain
for sale in foreign commerce be
registered with USDA. In addition,
those individuals who handle, weigh, or
transport grain for sale in foreign
commerce must also register. The
USGSA regulations (7 CFR 800.30)
define a foreign commerce grain
business as persons who regularly
engage in buying for sale, handling,
weighing, or transporting grain totaling
15,000 metric tons or more during the
preceding or current calendar year.

At present, there are 138 registrants
who account for practically 100 percent
of U.S. wheat exports, which for fiscal
year 2009 totaled approximately
21,096,894 metric tons. While most of
the 138 registrants are large businesses,
some entities may be small. GIPSA
believes that this proposed rule would
not adversely affect or burden these
users, nor add any additional cost for
entities of any size.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have retroactive effect. The
USGSA provides in section 87g (7
U.S.C. 87g) that no subdivision may
require or impose any requirements or
restrictions concerning the inspection,
weighing, or description of grain under
the USGSA. Otherwise, this rule would
not preempt any State or local laws, or
regulations, or policies unless they
present an irreconcilable conflict with

this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Executive Order 13175

This proposed rule has been reviewed
with the requirements of Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments. This rule would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995 (PRA) (44 U.S.C. 3501—
3520), the existing information
collection requirements are approved
under the Office of Management and
Budget (OMB) Number 0580-0013. No
additional collection or recordkeeping
requirements are imposed on the public
by this proposed rule.

E-Government Compliance

GIPSA is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects in 7 CFR Part 810

Exports, grain.

For reasons set out in the preamble,
GIPSA proposes to amend 7 CFR part
810 as follows:

PART 810—OFFICIAL UNITED STATES
STANDARDS FOR GRAIN

1. The authority citation for part 810
continues to read as follows:

Authority: 7 U.S.C. 71-87k.

2. Amend § 810.2202 by revising
paragraph (b) to read as follows:

§810.2202 Definition of other terms.

(b) Contrasting Classes. Contrasting
classes are:

(1) Durum wheat, Soft White wheat,
and Unclassed wheat in the classes
Hard Red Spring wheat and Hard Red
Winter wheat.

(2) Hard Red Spring wheat, Hard Red
Winter wheat, Hard White wheat, Soft
Red Winter wheat, Soft White wheat,
and Unclassed wheat in the class
Durum wheat.

(3) Durum wheat and Unclassed
wheat in the class Soft Red Winter
wheat.

(4) Durum wheat, Hard Red Spring
wheat, Hard Red Winter wheat, Soft Red
Winter wheat, and Unclassed wheat in
the class Soft White wheat.
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(5) Durum wheat, Soft Red Winter
wheat, and Unclassed wheat in the class
Hard White wheat.

* * * * *

3. Amend § 810.2204 by revising
paragraph (a) to read as follows:

GRADES AND GRADE REQUIREMENTS

§810.2204 Grades and grade requirements
for wheat.

(a) Grades and grade requirements for
all classes of wheat, except Mixed
wheat.

Grading factors

Grades U.S. Nos.

1 2 3 4 5
Minimum pound limits of
Test weight per bushel:
Hard Red Spring wheat or White Club wheat ... 58.0 57.0 55.0 53.0 50.0
All other classes and subCIasSes ..........cccccovcieeriiieiiiiee e 60.0 58.0 56.0 54.0 51.0
Maximum percent limits of
Defects:
Damaged kernels
Heat (part of total) ......c.ccocererieiieee e 0.2 0.2 0.5 1.0 3.0
LI} €= LSRR 2.0 4.0 7.0 10.0 15.0
Foreign material ....................... 0.4 0.7 1.3 3.0 5.0
Shrunken and broken kernels .. 2.0 4.0 8.0 12.0 20.0
TOtAI T s 3.0 5.0 8.0 12.0 20.0
Wheat of other Classes?2 ... 1.0 2.0 3.0 10.0 10.0
Contrasting classes 3.0 5.0 10.0 10.0 10.0
1o = L S 0.1 0.1 0.1 0.1 0.1
Stones
Maximum count limits of
Other material in one kilogram:
ANIMal filth Lo 1 1 1 1 1
Castor DEANS ......coviiiiiiiicee e 1 1 1 1 1
Crotalaria seeds ... 2 2 2 2 2
Glass .....cccceeeveneenne 0 0 0 0 0
STONES .ttt 3 3 3 3 3
Unknown foreign sSubsStances ............ccccceiieiiiiniiiiiiecie e 3 3 3 3 3
Total? oo 4 4 4 4 4
Insect-damaged kernels in 100 grams 31 31 31 31 31

U.S. Sample grade is Wheat that:

(a) Does not meet the requirements for U.S. Nos. 1, 2, 3, 4, or 5; or

(b) Has a musty, sour, or commercially objectionable foreign odor (except smut or garlic odor) or

(c) Is heating or of distinctly low quality.

1Includes damaged kernels (total), foreign material, shrunken and broken kernels.
2Unclassed wheat of any grade may contain not more than 10.0 percent of wheat of other classes.

3Includes contrasting classes.

4Includes any combination of animal filth, castor beans, crotalaria seeds, glass, stones, or unknown foreign substance.

* * * * *

Alan R. Christian,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 2012—-8663 Filed 4—10-12; 8:45 am]
BILLING CODE 3410-KD-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0253; FRL-9658-6]
Approval and Promulgation of Air

Quality Implementation Plan for 1997
8-Hour Ozone Standard; Arizona

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Arizona state
implementation plan (SIP) that
demonstrate attainment of the 1997
8-hour ozone national ambient air
quality standards in the Phoenix-Mesa

nonattainment area by June 15, 2009.
These SIP revisions are the 2007 Ozone
Plan developed by the Maricopa
Association of Governments and
adopted and submitted to EPA by the
Arizona Department of Environmental
Quality on June 13, 2007. EPA is
proposing to approve the 2007 Ozone
Plan based on our determination that
the plan contains all the provisions
required for areas classified as
nonattainment under Part D, Subpart 1
of the Clean Air Act, including the
demonstration of reasonably available
control measures (RACM), reasonable
further progress (RFP), emission
inventories, transportation conformity
motor vehicle emission budgets for
2008, and contingency measures to be
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implemented if the Phoenix-Mesa
nonattainment area fails to attain by
June 15, 2009.

DATES: Written comments must be
received on or before May 11, 2012.
ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2012-0253, by one of the
following methods:

e Federal e-Rulemaking Portal:
www.regulations.gov. Follow the on-
line instructions.

e Email: lee.anita@epa.gov.

e Mail or deliver: Marty Robin, Office
of Air Planning (AIR-2), U.S.
Environmental Protection Agency
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov.,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email. The
www.regulations.gov Web site is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send
email directly to EPA, your email
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comments due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the docket for
this action is available electronically on
the www.regulations.gov Web site and
in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California 94105. While all documents
in the docket are listed in the index,
some documents may be publicly
available only at the hard copy location
(e.g., copyrighted material), and some
may not be publicly available at either
location (e.g., CBI). To inspect the hard
copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section
below. Copies of the SIP materials are
also available for inspection at the
following location:

¢ Arizona Department of
Environmental Quality, 1110 W.
Washington Street, First Floor, Phoenix,
AZ 85007, Phone: (602) 771-2217.

The SIP materials are also
electronically available at: http://

www.azmag.gov/Projects/
Project.asp?CMSID2=1120.

FOR FURTHER INFORMATION CONTACT:
Anita Lee, Air Planning Office (AIR-2),
U.S. Environmental Protection Agency,
Region IX, (415) 972-3958,
lee.anita@epa.gov.

SUPPLEMENTARY INFORMATION:
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in the Phoenix-Mesa Nonattainment
Area
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Requirements for SIP Submittals
IV. Review of the 2007 Ozone Plan for
Phoenix-Mesa
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B. Reasonably Available Control Measures
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C. Attainment Demonstration
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E. Contingency Measures
F. Motor Vehicle Emissions Budgets for
Transportation Conformity
V. EPA’s Proposed Action
VI. Statutory and Executive Order Reviews

Throughout this document, “we”,
“us” and “our” refer to EPA.

I. The 1997 8-Hour Ozone Standard and
the Phoenix-Mesa Ozone
Nonattainment Area

A. Background on the 1997 8-Hour
Ozone NAAQS

Ground-level ozone pollution is
formed in the atmosphere from the
reaction of volatile organic compounds
(VOC) and oxides of nitrogen (NOx) in
the presence of sunlight. These two
pollutants, referred to as ozone
precursors, are emitted by many types of
pollution sources including on- and off-
road motor vehicles and engines, power
plants and industrial facilities, and
smaller area sources such as lawn and
garden equipment and paints.

Scientific evidence indicates that
adverse public health effects occur
following exposure to ozone,
particularly in children and adults with
lung disease. Breathing air containing
ozone can reduce lung function and
inflame airways, which can increase
respiratory symptoms and aggravate
asthma or other lung diseases. Ozone
exposure also has been associated with

increased susceptibility to respiratory
infections, medication use, doctor visits,
and emergency department visits and
hospital admissions for individuals with
lung disease. Ozone exposure also
increases the risk of premature death
from heart or lung disease. Children are
at increased risk from exposure to ozone
because their lungs are still developing
and they are more likely to be active
outdoors, which increases exposure. See
“Fact Sheet, Proposal to Revise the
National Ambient Air Quality Standards
for Ozone”, January 6, 2010 and 75 FR
2938 (January 19, 2010).

On July 18, 1997, EPA revised the
primary and secondary national ambient
air quality standards (NAAQS or
standard) for ozone to replace the
existing 1-hour ozone standard of 0.12
parts per million (ppm) with an 8-hour
standard of 0.08 ppm 1 (62 FR 33856).
EPA revised the ozone standard after
considering substantial evidence from
numerous health studies demonstrating
that serious health effects are associated
with exposures to ozone concentrations
above the levels of these revised
standards.

B. The Phoenix-Mesa 8-Hour Ozone
Nonattainment Area

Following promulgation of a new or
revised NAAQS, EPA is required by
Clean Air Act (CAA) section 107(d) to
designate areas throughout the nation as
attaining or not attaining the NAAQS.
Under the implementation rule for the
1997 8-hour ozone standard, EPA
designated certain areas as
nonattainment under title I, part D,
subpart 1 of the CAA (subpart 1) if the
area’s 1-hour ozone design value was
above the level of the standard but
below 0.121 ppm. On April 15, 2004,
EPA designated Phoenix-Mesa as
“Subpart 1”” nonattainment for the 1997
8-hour ozone standard under CAA
section 172. See 69 FR 23858 (April 30,
2004) and 40 CFR 81.303. The
designation became effective on June 15,
2004. Under part D, subpart 1 of the Act,
states must submit plans to come into
attainment within 3 years of the
effective date of the nonattainment
designation, and must attain the
standard as expeditiously as practicable,
but no later than 5 years after the
effective date of the designation.
Arizona Department of Environmental
Quality (ADEQ) submitted the 2007
Attainment Plan to EPA on June 13,

1In March 2008, EPA completed another review
of the primary and secondary ozone standards and
further tightened the standards by lowering the
level for both to 0.075 ppm (73 FR 16436, Mar. 27,
2008).
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2007 2 to attain the 1997 8-hour ozone
standard by the attainment date of June
15, 2009, which is 5 years after the
effective date of the area’s designation
as nonattainment.?

In June 2007, the United States Court
of Appeals for the District of Columbia
Circuit (D.C. Circuit Court) vacated the
portion of the 2004 ozone
implementation rule that allowed areas
to be classified under subpart 1. See
South Coast Air Quality Mgmt. Dist. v.
EPA, 472 F. 3d 882 (D.C. Cir. 2006),
reh’g denied 489 F.3d 1245 (SCAQMD)
(vacating certain elements of EPA’s
Phase 1 ozone implementation rule). On
January 16, 2009 (74 FR 2936), EPA
published a proposed rule to address,
among other issues, the DC Circuit
Court vacatur of the classification
system that EPA used to designate a
subset of initial 1997 8-hour ozone
nonattainment areas under subpart 1. In
that rulemaking, EPA proposed that all
areas designated nonattainment for the
1997 8-hour ozone NAAQS under
subpart 1 would be classified as subpart
2 areas (hereafter referred to as the
Subpart 1/Subpart 2 Rulemaking). The
Phoenix-Mesa area is included in the
areas that would be classified under
subpart 2 if EPA’s proposal is finalized.
EPA has not yet taken final action on
the Subpart 1/Subpart 2 Rulemaking.
Following completion of the Subpart 1/
Subpart 2 Rulemaking, EPA will address
in a future rulemaking any additional
requirements that become applicable to
Phoenix-Mesa, if any, as a result of its
classification under subpart 2. If, after
Phoenix-Mesa is classified under
subpart 2, EPA determines in a future
rulemaking that the area is in attainment
with the 1997 8-hour ozone standard,
then the obligation to submit certain
planning SIPs related to attainment of
the 1997 8-hour ozone standard
pursuant to its subpart 2 classification
would be suspended in accordance with
40 CFR 51.918.

The Phoenix-Mesa nonattainment
area is located in the central portion of
Arizona and encompasses 4,880 square

2 Letter from Stephen A. Owens, Director,
Arizona Department of Environmental Quality to
Wayne Nastri, Regional Administrator, U.S.
Environmental Protection Agency, Region IX, dated
June 13, 2007, plus three enclosures, including the
“Eight-Hour Ozone Plan for the Maricopa
Nonattainment Area, dated June 2007”" and
Appendices Volumes one and two, dated June 2007.

30n March 23, 2009, ADEQ submitted to EPA a
redesignation request and maintenance plan for
Phoenix-Mesa for the 1997 8-hour ozone standard
based on ambient ozone monitoring data for the
2006—2008 period. EPA has not yet acted on this
submittal. The maintenance plan and redesignation
request are available from the Maricopa Association
of Governments at: http://www.azmag.gov/Projects/
Project.asp?’CMSID2=1120&MID=Environmental
% 20Programs.

miles, including the urban portions of
Maricopa and Pinal Counties, the Fort
McDowell Yavapai Nation and the Salt
River-Pima Maricopa Indian
Community. For a precise description of
the geographic boundaries of the
Phoenix-Mesa nonattainment area, see
40 CFR 81.303. The Maricopa
Association of Governments (MAG) is
the agency with primary responsibility
for developing the plan to attain the
1997 8-hour ozone standard for
Phoenix-Mesa.

Ambient 8-hour ozone concentrations
in Phoenix-Mesa vary depending on
location and season, with the highest
values generally occurring in May—
September, in north Phoenix or the air
quality monitors located in the
mountainous northeastern region of the
Phoenix-Mesa nonattainment area.
Ozone design values 4 from Phoenix-
Mesa that exceeded the 1997 8-hour
standard of 0.08 parts per million ®
(ppm) ranged from 0.085 ppm (for the
2000-2002, 2001-2003, and 2003-2005
periods) to 0.088 ppm (for the 1998—
2000 and 1999-2001 periods). The
ozone design values for the Phoenix-
Mesa nonattainment area for the 2004—
2006 period (highest design value was
0.083 ppm) and years thereafter were at
or below the standard. See EPA Air
Quality System (AQS) data available in
the docket for this proposed rulemaking
and Table 3 below.

II. CAA and Regulatory Requirements
for 1997 8-Hour Ozone Nonattainment
Area SIPs

Each area designated nonattainment
for the 1997 8-hour ozone standard is
subject to, at minimum, the general
requirements for nonattainment area
plans in subpart 1 of part D, title I of the
CAA. Subpart 2 of part D contains more
detailed requirements for ozone
nonattainment areas classified under
this subpart. The Phoenix-Mesa ozone
nonattainment area is not currently
classified under subpart 2.6 EPA has
proposed to classify the Phoenix-Mesa
area under subpart 2 as ‘“marginal”
nonattainment for the 1997 8-hour
ozone NAAQS (see 74 FR 2936 at 2944,
January 16, 2009) but has not yet

4 A design value is an ambient concentration
calculated using a specific methodology to evaluate
monitored air quality data and is used to determine
whether an area’s air quality meets a NAAQS. The
methodology for calculating design values for the 8-
hour ozone NAAQS is found in 40 CFR part 50,
Appendix L

5Based on the rounding conventions described in
40 CFR part 50, Appendix I, a design value of 0.085
ppm is the lowest value that exceeds the 1997 8-
hour ozone NAAQS of 0.08 ppm.

6 EPA now refers to these areas as ‘“former subpart
1” nonattainment areas in light of the SCAQMD
decision.

completed this rulemaking. Although a
future final decision by EPA to classify
the Phoenix-Mesa area under subpart 2
may trigger additional future
requirements for the area, EPA believes
that this does not prevent EPA from
proposing or ultimately finalizing our
action on the 2007 Ozone Plan in
accordance with the subpart 1
requirements that currently apply to the
area.” Thus, for purposes of evaluating
the 2007 Ozone Plan, we are reviewing
it for consistency with the applicable
requirements of part D, title I of the Act,
which are contained in sections
172(c)(1)—(9).8

In order to assist states in developing
effective plans to attain the ozone
standard, EPA issued the 8-hour ozone
implementation rule. This rule was
finalized in two phases. The first phase
of the rule addresses classifications for
the 1997 8-hour ozone standard,
applicable attainment dates for the
various classifications, and the timing of
emissions reductions needed for
attainment. See 69 FR 23951 (April 30,
2004). The second phase addresses SIP
submittal dates and the requirements for
reasonably available control technology
and measures (RACT and RACM),
reasonable further progress (RFP)
demonstration, modeling and
attainment demonstrations, contingency
measures, and new source review. See
70 FR 71612 (November 29, 2005). The
rule is codified at 40 CFR part 51,
subpart X.9 We discuss each of the
applicable CAA and regulatory
requirements for 8-hour ozone
nonattainment plans in more detail
below.

III. Arizona’s State Implementation
Plan Submittal To Address Ozone
Attainment in the Phoenix-Mesa
Nonattainment Area

A. Arizona’s SIP Submittal

On June 13, 2007, the Arizona
Department of Environmental Quality
(ADEQ) submitted the “Eight-Hour

7EPA is currently obligated under the terms of a
Consent Decree to take final action on the 2007
Ozone Plan by May 31, 2012. See WildEarth
Guardians v. Jackson, Case No. 4:11-cv—02205-SI
(N.D. CA).

8 Although the DC Circuit Court in SCAQMD
rejected EPA’s rationale for implementing the 1997
8-hour ozone standard in certain nonattainment
areas solely under subpart 1, EPA does not believe
that the Court’s ruling in this case alters any subpart
1 requirements that currently apply to the 2007
Ozone Plan.

9EPA has revised or proposed to revise several
elements of the 8-hour ozone implementation rule
since its initial promulgation in 2004. See, e.g., 74
FR 2936 (January 16, 2009); 75 FR 51960 (August
24, 2010); and 75 FR 80420 (December 22, 2010).
None of these revisions affect any provision of the
rule that is applicable to our proposed action today
on the Phoenix-Mesa 2007 8-hour Ozone SIP.
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Ozone Plan for the Maricopa
Nonattainment Area’” (2007 Ozone Plan)
to EPA as a revision to the Arizona SIP.
The plan was deemed complete by
operation of law on December 13, 2007.
MAG developed the 2007 Ozone Plan
and the MAG Regional Council
Executive Committee adopted the plan
on June 11, 2007. ADEQ adopted the
plan on June 13, 2007.19 The 2007
Ozone Plan contains complete emission
inventories for ozone precursors for
2002 and 2008, photochemical
modeling to demonstrate that the
standard will be attained in 2008
through the continued implementation
of federal, state, and local control
measures, motor vehicle emission
budgets (MVEBs) used for transportation
conformity, and descriptions of the
State’s compliance with CAA
requirements for “Subpart 1"’ ozone
nonattainment areas. We are proposing
to approve the 2007 Ozone Plan for the
Phoenix-Mesa nonattainment area.

B. CAA Procedural and Administrative
Requirements for SIP Submittals

CAA sections 110(a)(1) and (2) and
110(1) require a state to provide
reasonable public notice and
opportunity for public hearing prior to
the adoption and submittal of a SIP or
SIP revision. To meet this requirement,
every SIP submittal should include
evidence that adequate public notice
was given and an opportunity for a
public hearing was provided consistent
with EPA’s implementing regulations in
40 CFR 51.102.

MAG has satisfied the applicable
statutory and regulatory requirements
for reasonable public notice and hearing
prior to adoption and submittal of the
2007 Ozone Plan. MAG and ADEQ
jointly held two public hearings on June
1, 2007 and June 4, 2007. As evidence
of notification of public hearings
consistent with 40 CFR 51.102, the SIP
submittal includes proof of newspaper
publication and copies of letters sent to
EPA and affected federal, state, and
local agencies notifying interested
parties of the joint MAG and ADEQ
public hearings. We find, therefore, that
the 2007 Ozone Plan submittal meets
the procedural requirements for public
notice and hearing in sections 110(a)
and 110(1) of the CAA.

CAA section 110(k)(1)(B) requires
EPA to determine whether a SIP
submittal is complete within 60 days of

10 Letter from Stephen A. Owens, Director of
Arizona Department of Environmental Quality, to
Wayne Nastri, Regional Administrator, U.S.
Environmental Protection Agency, Region IX,
“Submittal of the Eight-Hour Ozone Plan for the
Maricopa County Nonattainment Area”. June 13,
2007.

receipt. This section also provides that
any plan submittal that EPA has not
affirmatively determined to be complete
or incomplete will be deemed complete
by operation of law six months after the
date of submittal. EPA’s SIP
completeness criteria are found in 40
CFR part 51, Appendix V. The 2007
Ozone Plan, submitted by ADEQ on
June 13, 2007, was deemed complete by
operation of law on December 13, 2007.

IV. Review of the 2007 Ozone Plan for
Phoenix-Mesa

EPA evaluated the 2007 Ozone Plan
according to the general subpart 1
nonattainment plan requirements
contained in section 172(c) of the Act.

A. Emission Inventories

1. Requirements for Emissions
Inventories

CAA section 172(c)(3) requires each
state with an ozone nonattainment area
to submit plan provisions that include
a “comprehensive, accurate, current
inventory of actual emissions from all
sources of the relevant pollutant or
pollutants in such area, including such
periodic revisions as the Administrator
may determine necessary to assure that
the requirements of this part are met”.
EPA has issued the “Emissions
Inventory Guidance for Implementation
of Ozone and Particulate Matter
National Ambient Air Quality Standards
(NAAQS) and Regional Haze
Regulations” (EI Guidance),’* which
provides guidance on how to develop
base year and future year baseline
emission inventories for 8-hour ozone,
PM, s, and regional haze SIPs. For areas
designated nonattainment for the 8-hour
ozone standard in 2004, EPA
recommends using calendar year 2002
as the base year for the inventory. EI
Guidance, p. 8.

Emissions inventories for ozone
should include emissions of VOC, NOx
and carbon monoxide (CO) and
represent an average summer week day
during the ozone season. See EI
Guidance, pp. 14 and 17. States should
include documentation in their
submittals explaining how the
emissions data were calculated. See 70
FR 71612 (Nov. 29, 2005) and EI
Guidance p. 40. In estimating mobile
source emissions, states should use the
latest emissions models and planning
assumptions available at the time the
SIP is developed. See 68 FR 32802 (June

11 “Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations”, EPA-454/R-05—
001, November 2005. This document is available at:
http://www.epa.gov/tinchiel/eidocs/eiguid/
index.html.

2, 2003) and 70 FR 71612 (Nov. 29,
2005).

2. Emission Inventories in the 2007
8-Hour Ozone Plan

The base year and future year baseline
inventories for NOx, CO and VOC for
the Phoenix-Mesa nonattainment area,
together with additional documentation
for the inventories, are found in Volume
1 of the Appendices to the 2007 Ozone
Plan.12 These inventories represent
average summer day (ozone season)
emissions. A base year inventory is
provided for 2002 and the projected
baseline inventory is provided for the
attainment year of 2008.13 All
inventories include NOx, CO, and VOC
emissions from point, area, nonroad
mobile, and onroad mobile sources,
except that biogenic emission
inventories include only NOx and VOC
emissions.

The 2002 Periodic Emission Inventory
(PEI) emissions estimates for Maricopa
County and the Phoenix-Mesa
nonattainment area, which provided the
basis for the 2002 base year inventory,
were calculated in terms of annual
emissions and ozone season-day
emissions. Emissions from point sources
were estimated from each identified
facility through permit system databases
and annual emission reports submitted
to the facility’s permitting authority.
Emissions from area sources were
estimated by source category using
information from permit databases and
previous SIP inventories. Nonroad
mobile source emissions were estimated
with the EPA NONROAD 2002 model
and onroad mobile source emissions
were estimated from emission factors for
various vehicle classes from MOBILES6.2
combined with estimates of vehicle
miles traveled (VMT) using data
submitted by the Arizona Department of
Transportation to the U.S. Department
of Transportation’s Federal Highway
Administration for the 2002 Highway
Performance and Monitoring System.
Biogenic emissions of NOx and VOC
were calculated using MAGBEIS2, a
modified version of the UAM—BEIS2
model developed specifically for use in
Maricopa County, based on land use

12 By “future year baseline inventories” or
“projected baseline inventories”’, we mean
projected emission inventories for future years that
account for, among other things, the ongoing effects
of economic growth and adopted emission control
requirements.

13EPA’s ozone implementation rule defines
““attainment year ozone season” as ‘‘the ozone
season immediately preceding a nonattainment
area’s attainment date.” 40 CFR 51.900(g). Because
the attainment date for Phoenix-Mesa is June 15,
2009, we refer to 2008 as the attainment year, and
the 2008 ozone season as the “attainment year
ozone season.”
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information, surface temperature data,
and emission factors for land use
categories. See 2002 Periodic Emissions
Inventory for Ozone Precursors, June
2004 in Volume 1 of the Appendices to
the 2007 Ozone Plan.

Ozone precursor emissions from
point, area, onroad, and nonroad
sources used in the modeling domain
(Table 1) were developed from the
Comprehensive Air Quality Model with
Extensions (CAMXx), version 4.40, and
the Emissions Preprocessor System
(EPS3.0), based on the 2002 Periodic
Emission Inventory for the three ozone
episodes modeled for 2002. Biogenic
VOC emission estimates used for the
2002 modeling domain (e.g., 451.3
metric tons per day in the June 2002
ozone episode) are significantly higher
than biogenic VOC emissions estimated
in the 2002 PEI (e.g., 41.7 metric tons
per ozone season day). Section IIT of
Appendix A, Exhibit 2 of the 2007
Ozone Plan describes the method used
to estimate biogenic emissions for the
modeling domain. MAG used a model
developed in 2005, called Model of
Emissions of Gases and Aerosols from
Nature (MEGAN), that was determined
to be more reliable and accurate for
Maricopa County because it relies on
local field studies that identified
dominant plant species and emission
factors, as well as locations and biomass
densities, to estimate biogenic emissions
of ozone precursors. In the 2002 base
year inventory, biogenic sources
contributed 65 percent to total VOC
emissions. In contrast, anthropogenic
onroad mobile sources dominated the

total NOx emissions and accounted for
63 percent of total NOx. See Tables
5-3 and 5—4 of the 2007 Ozone Plan.

The 2002 inventory was projected to
2008 by accounting for expected growth
factors, ongoing control programs, and
retirement rates for obsolete sources of
emissions. MAG accounted for known
projects in 2008 (e.g., the Phoenix
Expansion Project of the Transwestern
Pipeline Company) and additionally
applied a five percent increase to
onroad mobile source emissions of NOx
and a three percent increase to all other
anthropogenic emissions of VOC and
NOx. The three percent increase was
based on population projections
prepared by the Arizona Department of
Economic Security, based on a 2005
special census in Maricopa County.
MAG applied the five percent increase
to onroad mobile source emissions of
NOx to create a safety margin for
transportation conformity. See 2007
Ozone Plan, p. 5-5, and Appendices to
Ozone Plan, Volume 1.

For biogenic emissions, the 2002
inventory was held constant for 2008. In
additional information provided to EPA,
MAG explained that no projected land
use or land cover data was available for
the 2008 attainment year, therefore
biogenic emissions in the ozone
modeling domain were held constant.14
In the approved 1-hour ozone
maintenance plan, MAG projected an
increase in VOC emissions from the
Phoenix Metropolitan nonattainment
area due to changes in land use, i.e.,
increasing urbanization and residential
land use and decreasing use of land for

agriculture. See 70 FR 13425 (Mar. 21,
2005). The 1-hour ozone maintenance
plan relied on MAGBEIS2 to estimate
biogenic emissions from the
nonattainment area and modeling
domain.15 As shown in the additional
information provided by MAG on
February 8, 2012, the MAGBEIS2 VOC
emission factor for urbanized land use
is greater than the VOC emission factor
for agricultural land use, therefore,
based on the projected increased
urbanization in the 1-hour ozone
nonattainment area, VOC emissions
projected by MAGBEIS2 increased from
the 1999 base year to the 2015
maintenance year. In contrast, as
described above, the 2007 8-hour ozone
plan relied on a new biogenic emissions
model (MEGAN) that is more
representative of Maricopa County and
its desert environment. The additional
information provided by MAG shows
the urbanized land use emission factors
from MEGAN are lower than emission
factors associated with agriculture or
other undeveloped desert landscapes in
Maricopa County. Therefore, using
MEGAN, MAG expects that the trend of
increasing urbanization (as projected in
the 1-hour ozone maintenance plan) is
expected to decrease VOC emissions
from Maricopa County. Because MAG
did not have 2008 land use data
available, it determined that
maintaining constant biogenic
emissions of the ozone precursors
would be more conservative than
attempting to estimate the anticipated
decrease in biogenic VOC emissions.16

TABLE 1—EMISSION INVENTORIES FOR THE PHOENIX-MESA MODELING DOMAIN FOR JUNE OZONE EPISODE

[Metric tons per day]

NOx VOC
2002 2008 2002 2008
0 1 SRR 11.15 32.78 11.72 13.55
Y (Y- LRSS 9.79 13.49 90.56 105.03
Nonroad Mobile 79.97 86.58 50.73 57.55
Onroad Mobile .. 182.36 145.52 91.84 72.34
BIOGENICS ... e e 8.56 8.56 451.28 451.28
LI ¢ | SRR 291.82 286.93 696.13 699.75

Source: 2007 Ozone Plan at Tables 5-3 and 5-4.

3. Proposed Action on the Emission
Inventories

We have reviewed the 2002 base year
inventory and the inventory
methodologies used in the 2007 Ozone
Plan and believe that the inventory was
developed consistent with the CAA

14Email from Cathy Arthur, MAG, to Anita Lee,
EPA, re: “Biogenic VOCs” on February 8, 2012, plus

requirements as reflected in the 8-hour
ozone implementation rule and EPA’s
guidance. The 2002 base year inventory
is a comprehensive inventory of actual
emissions of ozone precursors in the
Phoenix-Mesa nonattainment area. We
therefore propose to approve the base

two attachments on land use boundaries and
emission factors.

year inventory as meeting the
requirements of CAA section 172(c)(3)
and EPA’s 8-hour ozone implementation
rule.

15 Jbid.
16 Jbid.
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B. Reasonably Available Control
Measures Demonstration and Control
Strategy

1. Requirements for RACM and Control
Strategies

CAA Section 172(c)(1) requires that
each attainment plan “provide for the
implementation of all reasonably
available control measures as
expeditiously as practicable (including
such reductions in emissions from
existing sources in the area as may be
obtained through the adoption, at a
minimum, of reasonable available
control technology), and shall provide
for attainment of the national primary
ambient air quality standards.” The 8-
hour ozone implementation rule
requires that for each nonattainment
area that is required to submit an
attainment demonstration, the state
must also submit concurrently a SIP
revision demonstrating that it has
adopted all RACM necessary to
demonstrate attainment as expeditiously
as practicable and to meet any RFP
requirements. 40 CFR 51.912(d).

EPA has previously provided
guidance interpreting the RACM
requirement in the General Preamble at
1356017 and in a memorandum entitled
“Guidance on the Reasonably Available
Control Measure Requirement and
Attainment Demonstration Submissions
for Ozone Nonattainment Areas’, John
Seitz, Director, OAQPS to Regional Air
Directors, November 30, 1999 (Seitz
memo). In summary, EPA guidance
provides that, to address the
requirement to adopt all RACM, states
should consider all potentially
reasonable control measures for source

categories in the nonattainment area to
determine whether they are reasonably
available for implementation in that
area and whether they would, if
implemented individually or
collectively, advance the area’s
attainment date by one year or more.
See Seitz memo and General Preamble
at 13560.18 Any measures that are
necessary to meet these requirements
that are not already either federally
promulgated, part of the state’s SIP, or
otherwise creditable in SIPs must be
submitted in enforceable form as part of
a state’s attainment plan for the area.

CAA section 172(c)(6) requires
nonattainment plans to “include
enforceable emission limitation, and
such other control measures, means, or
techniques (including economic
incentives such as fees, marketable
permits, and actions of emission rights),
as well as schedules and timetables for
compliance, as may be necessary or
appropriate to provide for attainment of
such standard in such area by the
applicable attainment date * * *.”” See
also CAA section 110(a)(2)(A). The
ozone implementation rule requires that
all control measures needed for
attainment be implemented no later
than the beginning of the attainment
year ozone season. See 40 CFR
51.908(d). The attainment year ozone
season is defined as the ozone season
immediately preceding a nonattainment
area’s attainment date. See 40 CFR
51.900(g).

2. RACM Demonstration and the Control
Strategy in the 2007 Ozone Plan

The attainment demonstration for the
Phoenix-Mesa nonattainment area,

which we discuss further in section
IV.D of this document, shows that
implementation of all of the measures
identified as RACM for the 1997 8-hour
ozone NAAQS would enable the
Phoenix-Mesa area to attain the 1997
8-hour ozone standard during the 2008
ozone season, preceding the 2009
attainment date for the area. EPA
previously approved all of the key NOx
and VOC control measures, including
several dozen VOC RACT rules, as part
of Arizona’s plans for attaining and
maintaining the 1-hour ozone standard
in Phoenix-Mesa.1® The 2007 Ozone
Plan specifically relies on seven of these
control measures to demonstrate
attainment of the 1997 8-hour ozone
standard by June 15, 2009, and provides
for implementation of these measures by
the beginning of the attainment year
ozone season (January 2008), consistent
with the requirements of 40 CFR
51.908(d). See 2007 Ozone Plan at pp.
4-2 through 4-7.20 We discuss below
the seven measures that the attainment
demonstration in the 2007 Ozone Plan
relied on to reduce emissions of VOC
and/or NOx (see Table 2). Emission
reductions associated with each
measure were estimated for the June
2008 ozone episode modeled for the
attainment demonstration. Of these
seven measures, phased-in emission test
cutpoints and the development of
intelligent transportation systems
resulted in the greatest reduction in
VOC emissions, and the summer fuel
reformulation resulted in the greatest
reduction in NOx emissions.

TABLE 2—2008 EMISSION REDUCTIONS FROM “ATTAINMENT MEASURES”

VOC NOx
% Change % Change
Metric ton/day compared to Metric ton/day | compared to
reduction 2008 base reduction 2008 base
case case
Summer Fuel Reformulation ............ccoiiiiiiiiii e 1(0.1) 1<0.1 10.3 3.5
Phased-in Emission Test CUtPOINtS ........cccocerieiiirieniieeeseeeseecsee e 3.1 1.2 2.6 0.9
One Time Waiver from Vehicle Emissions Test ........cccceceviriencneencnecnnene. 0.1 <0.1 <0.1 <0.1
Coordinate Traffic Signal Systems .........cccccoiiiiiiiiiiii e <0.1 <0.1 <0.1 <0.1
Develop Intelligent Transportation Systems ..........ccoceeviiiiiene e, 2.2 0.9 0.4 0.1
Tougher Enforcement of Vehicle Registration and Emission Test Compli-

= 1007 N 0.2 <0.1 0.1 <0.1

17 The “General Preamble for the Implementation
of Title I of the Clean Air Act Amendments of
1990, published at 57 FR 13498 on April 16, 1992,
describes EPA’s preliminary view on how we
would interpret various SIP planning provisions in
title I of the CAA as amended in 1990, including
those planning provisions applicable to the 1-hour
ozone standard. EPA continues to rely on certain
guidance in the General Preamble to implement the
8-hour ozone standard under title I

18 See also ““State Implementation Plans; General
Preamble for Proposed Rulemaking on Approval of

Plan Revisions for Nonattainment Areas”, 44 FR
20372 (April 4, 1979), and Memorandum dated
December 14, 2000 from John S. Seitz, Director,
Office of Air Quality Planning and Standards,
“Additional Submission on RACM from States with
Severe One-Hour Ozone Nonattainment Area SIPs”.
19 See, e.g., 2007 Ozone Plan at Table 1-1; 68 FR
2912 (January 22, 2003); 69 FR 10161 (March 4,
2004); 70 FR 30370 (May 26, 2005); 70 FR 13425
(March 21, 2005) (proposed redesignation of
Phoenix to attainment for the 1-hour standard) and
70 FR 34362 (June 14, 2005) (final redesignation).

RACT rules for NOx were not required for purposes
of attaining and maintaining the 1-hour ozone
NAAQS in Phoenix-Mesa because EPA approved a
petition for NOx exemption for this purpose. 60 FR
19510 (April 19, 1995).

20 The 2007 Ozone Plan refers to these seven
control measures as ‘‘attainment measures,” to be
distinguished from “‘baseline measures,” which
were taken into account in the base year and
projection year emission inventories. See 2007
Ozone Plan at 4-2 and Volume 1 of the Appendices
to the 2007 Ozone Plan at Table III-1.
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TABLE 2—2008 EMISSION REDUCTIONS FROM “ATTAINMENT MEASURES”—Continued

VOC NOx
% Change % Change
Metric ton/day compared to Metric ton/day | compared to
reduction 2008 base reduction 2008 base
case case
Rule 358: Polystyrene Foam Operations ...........cccceveveeneneenenenicneneeneenns 0.5 0.2 N/A N/A
TOAl e 6.0 2.4 13.4 4.6

Source: 2007 Ozone Plan at Table 5-2.
1Increase.

a. Summer Fuel Reformulation

The 2007 Ozone Plan relies on H.B.
2307, a Cleaner Burning Gasoline (CBG)
program passed by the Arizona
Legislature in 1997. The CBG program
contains requirements related to
seasonal changes in gasoline
formulation related to vapor pressure
and oxygen content. Typically, fuel
reformulation measures are designed to
reduce summertime evaporative VOC
emissions. However, the results of
MAG’s emissions modeling analyses
suggest that the summer reformulation
measure would increase VOC emissions
slightly and significantly reduce
emissions of NOx. In Volume 2 of the
Appendices to the 2007 Ozone Plan, in
response to EPA comments, MAG
explains that the slight increase in
projected VOC emissions from the
summer fuel reformulation measure
occurred because the MOBILEG6.2 input
for the measure specified a Reid vapor
pressure (RVP) of 7.0 pounds per square
inch (psi). Actual fuel specifications for
the 2002 base case used actual fuel
specifications from the Arizona
Department of Weights and Measures
that were lower than 7.0 psi. The
projected decrease in NOx emissions in
2008 from the summer fuel
reformulation measure is a result of the
removal of the summertime (April 1
through November 1) minimum oxygen
content standard for Type 1 gasoline.
Oxygenates in fuel are used to improve
combustion as a control strategy for CO
and other products of incomplete
combustion, for example unburned
VOCs; however improved combustion
also tends to increase formation of NOx.
Therefore, removal of the minimum
summertime oxygenate standard is
projected to reduce formation of NOx.
See 2007 Ozone Plan at 4-2, 4-3.

b. Phased-in Emission Test Cutpoints

The 2007 Ozone Plan describes two
measures passed by the Arizona
Legislature that comprise this
attainment measure: H.B. 2237, passed
in 1997, that appropriates funds from
the State General Fund to develop and

implement an alternative test protocol
to reduce false failure rates associated
with the more stringent standards for
the Vehicle Emissions Testing Program,
and S.B. 1427, which requires vehicles
in certain areas to be emission tested
and requires owners of the newest five
model year vehicles to be exempt from
testing but to pay an in lieu fee that is
deposited into the Arizona Clean Air
Fund, effective December 31, 1998.
Using MOBILE®6.2, MAG estimated that
this measure reduces NOx emissions by
2.6 metric tons per day in the June 2008
ozone episode and VOC emissions by
3.1 metric tons per day. See 2007 Ozone
Plan at 4-3, 4—4.

c. One Time Waiver From Vehicle
Emissions Test

The Arizona Legislature passed S.B.
1002 which limits issuance of a waiver
for failure to comply with emission
testing requirements to one-time only,
effective January 1, 1997. MAG modeled
this measure in MOBILE6.2 by adjusting
the percentage of waivers allowed and
estimated that this measure reduces
NOx emissions by less than 0.1 metric
tons per day in the June 2008 ozone
episode and VOC emissions by 0.1
metric tons per day. See 2007 Ozone
Plan at 4—4.

d. Coordinate Traffic Signal Systems

House Bill 2237 passed by the
Arizona Legislature contains
appropriations for fiscal years 1997—
1998 and 1998-1999 to Arizona
Department of Transportation for
distribution to cities and counties for
synchronization of traffic signals within
and across jurisdictional boundaries.
MAG modeled this measure in
MOBILES.2 by adjusting the input for
idling time at traffic signals and
estimated that this measure reduces
NOx emissions by less than 0.1 metric
tons per day in the June 2008 ozone
episode and VOC emissions by less than
0.1 metric tons per day. See 2007 Ozone
Plan at 4—4, 4-5.

e. Develop Intelligent Transportation
Systems

The 2007 Ozone Plan cites three
committed control measures in the
1-hour Ozone Maintenance Plan that
serve to reduce traffic congestion:
“Coordinate Traffic Signal Systems”,
“Develop Intelligent Transportation
Systems”’, and “Reduce Traffic
Congestion at Major Intersections”. The
2007 Ozone Plan describes these
measures as technologies implemented
on the local level over fiscal years 2003—
2006 that reduce VOC and NOx
emissions by reducing congestion. MAG
estimated emission reductions from
these measures to be 0.4 metric tons of
NOx per day in the June 2008 ozone
episode and 2.2 metric tons of VOC per
day. See 2007 Ozone Plan at 4-5.

f. Tougher Enforcement of Vehicle
Registration and Emission Test
Compliance

The 2007 Ozone Plan cites two
measures from the Arizona Legislature
and a program implemented by the
Arizona Motor Vehicle Division of the
Arizona Department of Transportation
that collectively improve enforcement of
vehicle registration and compliance
with vehicle testing requirements: S.B.
1427 passed in 1998 that requires school
and special districts in certain areas to
prohibit employees who have not
complied with emission testing
requirements from parking in employee
parking lots, and H.B. 2254 passed in
1999 that requires vehicles owned by
federal, state, or political state
subdivisions in Arizona to comply with
A.R.S 49-542. MAG modeled this
measure in MOBILE6.2 by adjusting the
weighting between inspection and
maintenance (I/M) and non-I/M
emission factors, and estimated that this
measure reduces NOx emissions by 0.1
metric tons per day in the June 2008
ozone episode and VOC emissions by
0.2 metric tons per day. See 2007 Ozone
Plan at 4-5, 4-6.
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g. Maricopa County Rule 358:
Polystyrene Foam Operations

Rule 358 adopted by Maricopa County
on April 20, 2005 limits VOC emissions
from the manufacturing of expanded-
polystyrene products. MAG relied on
information provided by the Maricopa
County Air Quality Department that
Rule 358 would result in 80 percent
control effectiveness and 80 percent rule
effectiveness. MAG estimated VOC
emission reductions to be 0.5 metric
tons per day in the June 2008 ozone
episode, with no effect on emissions of
NOx. See 2007 Ozone Plan at 4-6, 4—7.

3. Proposed Actions on the RACM
Demonstration and Control Strategy

Based on our review of the RACM
analysis and Arizona’s adopted rules,
we propose to find that the 2007 Ozone
Plan provides for implementation of all
reasonably available control measures
necessary to demonstrate expeditious
attainment of the 1997 8-hour ozone
standard and to meet any related RFP
requirements in the Phoenix-Mesa
nonattainment area, consistent with the
applicable requirements of CAA section
172(c)(1) and 40 CFR 51.912.

C. Attainment Demonstration

1. Requirements for Attainment
Demonstration

CAA section 172(c)(1) requires states
with ozone nonattainment areas to
submit plan provisions that provide for
attainment of the national ambient air
quality standards. See also 40 CFR
51.908. The attainment demonstration
should include:

a. Technical analyses to locate and
identify sources of emissions that are
causing violations of the 8-hour ozone
NAAQS within the nonattainment area;

b. Adopted measures with schedules
for implementation and other means
and techniques necessary and
appropriate for attainment; and

c. Contingency measures required
under section 172(c)(9) of the CAA.

See 70 FR 71612 (Nov. 29, 2005).

The requirements for the first two
items are described in the sections on
emission inventories and RACM/RACT
above (sections IV.A and IV.B) and in
the sections on air quality modeling and
attainment demonstration that follow
immediately below. Requirements for
the third item are described in the
section on contingency measures (IV.F.).

2. Air Quality Modeling in the Phoenix-
Mesa 2007 Ozone Plan

Under EPA’s ozone implementation
rule, an attainment demonstration must
meet the air quality modeling and other
requirements of 40 CFR 51.112 and

must be supported ‘“by means of a
photochemical grid model or any other
analytical method determined by [EPA]
to be at least as effective.” See 40 CFR
51.908. Air quality modeling is used to
establish attainment emissions targets,
that is, a combination of ozone
precursor emission levels that the area
can accommodate without exceeding
the NAAQS, and to assess whether the
proposed control strategy will result in
attainment of the NAAQS.

Air quality modeling is performed for
a base year and compared to air quality
monitoring data from that year in order
to evaluate model performance. Once
the performance is determined to be
acceptable, future year changes to the
emissions inventory are simulated with
the model to determine the effect of
emissions reductions on ambient air
quality. The procedures for modeling
ozone as part of an attainment
demonstration are contained in EPA’s
“Guidance on the Use of Models and
Other Analyses for Demonstrating
Attainment of Air Quality Goals for the
8-Hour Ozone and PM, s NAAQS and
Regional Haze” (Guidance). The
Guidance also recommends that
supplemental analyses be performed,
and used in combination with the
modeling in a Weight of Evidence
determination that the control strategy
will result in attainment of the NAAQS.
See Guidance p. 17.

The air quality modeling is described
in Chapter 3 of the 2007 Ozone Plan and
documented in Volume One of the
Appendices to the 2007 Ozone Plan, in
Appendix A, Exhibit 2 (“Modeling
TSD”). We provide a brief description of
the modeling and a summary of our
evaluation of it below.

MAG performed the air quality
modeling for the 2007 Ozone Plan using
the Comprehensive Air Quality Model
with Extensions (CAMx) photochemical
model, incorporating meteorological
fields from the Mesoscale Model version
5 (MMS5). These models have been
extensively used in developing SIP
attainment demonstrations and are
identified in EPA Guidance as candidate
models. See Guidance pp. 139 & 160.
While there was no intensive field study
for this modeling effort, 31 ozone
stations and 56 meteorological stations
provided an ample database of routinely
collected data for use in model
application development and
performance evaluation.

EPA recommends that States prepare
modeling protocols as part of their
modeled attainment demonstrations.
Guidance, p. 133. The Guidance at pp.
133-134 describes the topics to be
addressed in this modeling protocol. A
modeling protocol should detail the

procedures for conducting the modeling
analysis, such as the background and
objectives, the schedule and
organizational structure, selection of
ozone episodes to model, meteorological
and emissions input data preparation,
model performance evaluation,
interpreting modeling results, and
procedures for using the model to
demonstrate whether proposed
strategies are sufficient to attain the
NAAQS. The 2007 Ozone Plan’s
modeling protocol is contained in
Volume Two of the Appendices to the
2007 Plan, in Appendix I-i, and covers
all of the topics recommended in the
Guidance.

A key part of the modeling protocol
is the selection of ozone episodes to be
modeled. An attainment demonstration
that is robust despite natural variability
should include modeling of multiple
days with high ozone concentrations,
spanning the range of meteorological
conditions that lead to exceedances of
the NAAQS in the area. See Guidance
p. 146. Volume two of the Appendices
to the 2007 Ozone Plan, Attachment II,
has a thorough description of the
episode selection process. A climatology
of high ozone days for 1987-2004 was
prepared, considering synoptic
meteorological conditions, temperature,
wind speed, wind direction, and
frequency of high ozone by month, day
of week, and hour of day. For the more
recent 2000—2004 period, ozone spatial
patterns were examined, and back
trajectories prepared to help assess
whether ozone was locally generated or
partly due to transport from outside the
domain. High temperature occurred on
summer days whether they exceeded
the standard or not, and so was not
useful in selecting episodes. Typical
features of episodes are high ozone
concentrations northeast of central
Phoenix and winds from the east in the
morning, shifting to south at midday,
and then southwesterly in the afternoon.
Based on the analysis, MAG identified
three meteorological regimes leading to
high ozone concentrations, and six
candidate recent ozone episodes. On the
basis of ozone episode severity and
duration, MAG chose three of the
episodes for modeling. Regime 1 is
characterized by stagnant winds and
purely local generation of ozone; it
includes some weekend exceedances. It
is represented by the July 814, 2002
episode with a maximum ozone
concentration of 107 ppb at Maryvale,
and eight other exceeding sites; this was
the episode with the highest ozone
concentration during the 2000-2004
period. Regime 2 is characterized by
light winds, with potential for transport



21698

Federal Register/Vol. 77, No. 70/ Wednesday, April 11, 2012 /Proposed Rules

from the south and southwest. It is
represented by the June 3-7, 2002
episode with a maximum ozone
concentration of 92 ppb at Fountain
Hills, and eleven other exceeding sites.
Regime 3 is characterized by a non-calm
winds from other directions. It is
represented by the August 5-11, 2001
episode with a maximum ozone
concentration of 99 ppb at Cave Creek,
and four other exceeding sites. (Both
regimes 2 and 3 occur in this episode.)
The regimes had in common low wind
speeds, partial cloud cover, and a low
pressure system in the southwest of the
State and a high pressure system in the
northeast. EPA finds the selection
process to be well-documented and
well-reasoned, and the selected
episodes to be a good basis for the
attainment demonstration.

Section IV of the Modeling TSD in
Volume one of the Appendices to the
2007 Ozone Plan includes extensive
statistical and graphical analysis
demonstrating adequate overall model
performance for the June 2002 episode,
but also shows consistent
underprediction for the August 2001
and July 2002 episodes. Under EPA
Guidelines, models are used in a
relative sense (see discussion on
Relative Response Factors below), so
although underpredictions in model
performance do not necessarily mean
that future design values would be
underpredicted, they do suggest that
these two episodes may be less reliable
for predicting the effect of emissions
changes. Thus, primary weight was
given to the June 2002 episode in the
attainment demonstration. CAMx model
diagnostic sensitivity tests were
performed by MAG to provide assurance
that the model is adequately simulating
the physical and chemical processes
leading to ozone in the atmosphere and
that the model responds in a
scientifically reasonable way to
emissions changes. The tests included
zeroing out boundary condition
concentrations, initial condition
concentrations, and various categories
of emissions. The model responded in a
physically reasonable way in each of
these tests. MAG also undertook
sensitivity tests for MM5, which
provides meteorological input to the
CAMX air quality model. These are
described in Appendix III to the
Modeling TSD, and included

incorporation of alternative
observational data sets, and an
alternative convection scheme to avoid
overestimating convective rainfall in
this dry southwestern area. The
meteorological model was found to
perform adequately for wind speed,
wind direction, temperature, and
humidity. EPA finds the procedures
MAG followed to be well-documented
and reasonable, and to be acceptable for
supporting the modeled attainment
demonstration.

For the modeled attainment test, the
model is used to predict the air quality
effect of changes in emissions due to
land use changes, growth, and the effect
of control measures. Under current EPA
Guidance, the model is used to develop
Relative Response Factors (RRFs) that
give the model’s response to emission
changes, and the RRFs are applied to
monitored design value concentrations
to arrive at the predicted future
concentrations. The particulars of the
calculation, and which model grid cells
and modeled days are to be included,
are specified in the EPA Guidance.
Guidance pp. 15, 25, and 155. MAG
assessed the 2008 effect of the seven
control measures using the EPA-
specified procedure, and found the
maximum predicted ozone design value
to be 84 ppb, which is in attainment of
the ozone NAAQS. It should be noted
that this result includes 5 percent
additional NOx to create a safety margin
for the transportation conformity motor
vehicle emissions budget. EPA agrees
that MAG’s modeling demonstrates
attainment of the ozone NAAQS by
summer 2008.

In addition to a modeled attainment
demonstration, which focuses on
locations with an air quality monitor,
EPA generally requires an Unmonitored
Area Analysis. This analysis is intended
to ensure that a control strategy leads to
reductions in ozone at other locations
that have no monitor but that might
have base year (and/or future year)
ambient ozone levels exceeding the
NAAQS. The unmonitored area analysis
uses a combination of model output and
ambient data to identify areas that might
exceed the NAAQS if monitors were
located there. In order to examine
unmonitored areas in all portions of the
modeling domain, EPA recommends use
of interpolated spatial fields of ambient
data combined with gridded modeled

outputs. Guidance, p. 29. MAG used a
variation of the EPA-described
approach, described in section V of the
modeling TSD, as a corroboratory
screening test. The attainment
demonstration passed this corroboratory
screening test. EPA notes that
concentration gradients in the supplied
spatial isopleth maps appear to be weak
except in the downtown area where the
monitoring network is fairly dense and
the RRFs themselves have only weak
spatial variation. We believe the plan’s
Unmonitored Area Analysis is adequate.

Finally, the Weight of Evidence
Analysis in Appendix V of the Modeling
TSD, in Volume two of the Appendices
to the 2007 Ozone Plan, includes several
supplemental analyses in support of the
attainment demonstration. These
include ozone air quality trends and
precursor emission trends, both of
which show continued progress and
support the conclusion that the
attainment demonstration is sound.
Appendix G of Attachment II to the
modeling protocol, in Volume two of
the Appendices to the 2007 Ozone Plan
also illustrated the downward ozone
trends at all ozone monitors. Other
analyses examined the sensitivity of the
model to NOx reductions, the
representation of VOC speciation in the
model, the VOC:NOx ratio as a
photochemical indicator, Process
Analysis, and examination of Weekday
vs. Weekend effects. These analyses
provided observational and modeling
evidence that the model is correctly
replicating the ozone photochemistry of
the area, and that the Weight of
Evidence supports the conclusion that
the Phoenix-Mesa will attain the ozone
NAAQS in 2008. Additionally, Table 3
below shows that design values (DV) in
ppm from all monitors in the Phoenix-
Mesa nonattainment area, operated by
three different agencies (Pinal County
Air Quality Control District (PCAQCD),
Maricopa County Air Quality Division
(MCAQD), and ADEQ), appear to have
been meeting the 1997 ozone NAAQS
based on monitored ozone
concentrations since 2005.

EPA proposes to find that the
modeling provides an adequate basis for
the RACM/RACT, RFP, and attainment
demonstrations in the Phoenix-Mesa
2007 8-Hour Ozone Plan.

TABLE 3—OZzONE DESIGN VALUES FROM 2005-2010 MONITORING DATA IN PHOENIX-MESA NONATTAINMENT AREA*

Site Site ID Agency 2005-07 2006-08 2007-09 2008-10
Apache Junction .... 04-013-3001 | PCAQCD .......... DV (ppm) .eevvereenee. 0.076 0.080 0.075 0.073
% complete ........... 99 99 99 99
Buckeye ................. 04-013-4011 | MCAQD ............ DV (ppm) eeeevreeenee. 0.065 0.066 0.064 0.064
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TABLE 3—OZzONE DESIGN VALUES FROM 2005—2010 MONITORING DATA IN PHOENIX-MESA NONATTAINMENT AREA*—

Continued
Site Site ID Agency 2005-07 2006-08 2007-09 2008-10
% complete 100 100 100 100
Blue Point .............. 04-013-9702 | MCAQD ............ DV (ppm) ...... 0.067 0.064 0.067 0.070
% complete .. 100 94 99 99
Cave Creek ........... 04-013-4008 | MCAQD ............ DV (ppm) ...... 0.079 0.078 0.075 0.074
% complete .. 100 100 100 100
Central Phoenix ..... 04-013-3002 | MCAQD ............ DV (ppm) ...... 0.075 0.074 0.070 0.071
% complete .. 99 97 100 100
Dysart .....cccoovreeenne 04-013-4010 | MCAQD ............ DV (ppm) ...... 0.067 0.067 0.066 0.068
% complete .. 97 100 100 100
Falcon Field ........... 04-013-1010 | MCAQD ............ DV (ppm) ...... 0.076 0.075 0.071 0.070
% complete .. 97 98 100 100
Fountain Hill .......... 04-013-9704 | MCAQD ............ DV (ppm) ...... 0.082 0.079 0.074 0.074
% complete .. 98 100 99 100
Glendale ................ 04-013-2001 | MCAQD ............ DV (ppm) ...... 0.075 0.074 0.071 0.072
% complete .. 100 100 100 100
Humboldt Mountain 04-013-9508 | MCAQD ............ DV (ppm) ...... 0.081 0.078 0.074 0.071
% complete .. 100 100 99 100
North Phoenix ........ 04-013-1004 | MCAQD ............ DV (ppm) ...... 0.082 0.081 0.076 0.077
% complete .. 99 95 100 100
Pinnacle Peak ....... 04-013-2005 | MCAQD ............ DV (ppm) ...... 0.078 0.074 0.072 0.073
% complete .. 99 99 100 99
Rio Verde .............. 04-013-9706 | MCAQD ............ DV (ppm) ...... 0.083 0.080 0.075 0.072
% complete .. 99 92 96 100
South Phoenix ....... 04-013-4003 | MCAQD ............ DV (ppm) ...... 0.072 0.072 0.071 0.072
% complete .. 99 99 99 100
South Scottsdale ... 04-013-3003 | MCAQD ............ DV (ppm) ...... 0.078 0.077 0.075 0.074
% complete .. 98 97 99 99
JLG Supersite ........ 04-013-9997 | ADEQ ............... DV (ppm) ...... 0.076 0.076 0.075 0.075
% complete .. 100 98 100 99
Tempe ...ccocveeveens 04-013-4005 | MCAQD ............ DV (ppm) ...... 0.077 0.077 0.073 0.071
% complete .. 97 97 100 98
West Chandler ....... 04-013-4004 | MCAQD ............ DV (ppm) ...... 0.076 0.076 0.073 0.073
% complete .. 100 98 100 100
West Phoenix ........ 04-013-0019 | MCAQD ............ DV (ppm) ...... 0.074 0.078 0.073 0.073
% complete 100 99 99 99

*The data in this table has been certified in EPA’s Air Quality System (AQS) database in accordance with the requirements of 40 CFR part 58.
We provide these data only to support our evaluation of the modeling and attainment demonstration and not to support a determination regarding
attainment, which is not part of today’s proposed action.

3. Proposed Action on the Attainment
Demonstration

In order to approve a SIP’s attainment
demonstration, EPA must make several
findings:

First, we must find that the
demonstration’s technical bases,
emission inventories and air quality
modeling, are adequate. As discussed in
section IV.A and IV.C.2, we are
proposing to approve the base year
emission inventory and to find the air
quality modeling adequate to support
the attainment demonstration.

Second, we must find that the SIP
provides for expeditious attainment
through the implementation of all
RACM. As discussed above in section
II1.B, we propose to find that the 2007
Ozone Plan provides for
implementation of all reasonably
available control measures necessary for
expeditious attainment of the 1997 8-
hour ozone NAAQS and any related
RFP requirements in the Phoenix-Mesa
nonattainment area.

Third, we must find that the emission
reductions that are relied on for
attainment are creditable and are
sufficient to provide for attainment. All
of the key attainment measures relied on
in the 2007 Ozone Plan to attain the
1997 8-hour ozone standard by June 15,
2009 have been adopted and approved
into the SIP.

For the foregoing reasons, we propose
to approve the attainment
demonstration in the 2007 Ozone Plan
for the Phoenix-Mesa nonattainment
area.

D. Reasonable Further Progress
Demonstration

CAA section 172(c)(2) requires that
plans for nonattainment areas provide
for reasonable further progress (RFP).
RFP is defined in section 171(1) as
“such annual incremental reductions in
emissions of the relevant air pollutant as
are required by [title 1, part D] or may
reasonably be required by the
Administrator for the purpose of
ensuring attainment of the applicable

[standard] by the applicable date.” The
ozone implementation rule interprets
the RFP requirements for the purposes
of the 1997 ozone standards,
establishing requirements for RFP that
depend on the area’s classification. For
areas with attainment dates on or before
June 15, 2009, RFP would be met by
ensuring emissions reductions needed
for attainment are implemented by the
beginning of the ozone season prior to
the attainment date. See 40 CFR
51.910(b) and 70 FR 71612.

The attainment date for the Phoenix-
Mesa ozone nonattainment area is June
15, 2009, and as discussed in the RACM
demonstration and control strategy
(section IV.B) and the attainment
demonstration (section IV.C) sections
above, all of the control measures
needed for the attainment
demonstration were being implemented
prior to the 2008 ozone season. We
propose, therefore, to approve the RFP
demonstration in the 2007 Ozone Plan.
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E. Contingency Measures

1. Requirements for Contingency
Measures

CAA section 172(c)(9) requires plans
to provide for the implementation of
contingency measures, that achieve
additional emission reductions, to be
undertaken if the area fails to meet RFP
milestones or fails to attain by its
attainment date. These contingency
measures must be rules or measures that
are ready for implementation quickly
upon failure to meet milestones or
attainment. The SIP should define
trigger mechanisms for the contingency
measures, specify a schedule for
implementation, and indicate that the
measures will be implemented without
significant further action by the State or
EPA. See 68 FR 32802 (June 2, 2002)
and 70 FR 71612 (Nov. 29, 2005).

Additional guidance on the CAA
contingency measure provisions is
found in the General Preamble at
13510-13512 and 13520. The guidance
indicates that states should adopt and
submit contingency measures sufficient
to provide a 3 percent emission
reduction from the adjusted RFP base
year. This level of reduction is generally
acceptable to offset emission increase

while States are correcting their SIPs.
These reductions would be beyond what
is needed to meet the attainment and/
or RFP requirement. States may use
reductions of either VOC or NOx or a
combination of both to meet the
contingency measure requirements.
General Preamble at 13520, footnote 6.
EPA guidance also provides that
contingency measures could be
implemented early, i.e., prior to the
milestone or attainment date.2?
Consistent with this policy, states are
allowed to use excess reductions from
already adopted measures to meet the
CAA section 172(c)(9) and 182(c)(9)
contingency measure requirement. This
is because the purpose of contingency
measures is to provide extra reductions
that are not relied on for RFP or
attainment that will provide for
continued progress while the plan is
being revised to fully address the failure
to meet the required milestone. Nothing
in the CAA precludes a State from
implementing such measures before
they are triggered. This approach has
been approved in numerous SIPs. See
62 FR 15844 (April 3, 1997) (approval
of the Indiana portion of the Chicago
area 15 percent Rate of Progress plan);
66 FR 30811 (June 8, 2001) (proposed

approval of the Rhode Island post-1996
ROP plan); and 66 FR 586 and 66 FR
634 (January 3, 2001) (approval of the
Massachusetts and Connecticut 1-hour
ozone attainment demonstrations). In
the only adjudicated challenge to this
approach, the court upheld it. See
LEAN v. EPA, 382 F.3d 575 (5th Cir.
2004); 70 FR 71612.

2. Contingency Measures in the 2007
Ozone Plan

Contingency measure provisions for
the Phoenix-Mesa nonattainment area
and the methodologies used to estimate
the emission reductions from these
measures are described in Chapters 4
and 5 of the 2007 Ozone Plan and
Section V of Volume 1 of the
Appendices to the 2007 Ozone Plan.
Table 4 lists the five contingency
measures and the estimated reductions
in VOC and NOx emissions from each
measure. All five contingency measures
have already been implemented in the
Phoenix-Mesa nonattainment area, but
credit for these measures were not
needed or used to demonstrate
attainment. See 2007 Ozone Plan at pp.
4-7 through 4-10 and 5-15 through
5-17.

TABLE 4—EMISSION REDUCTIONS FROM INDIVIDUAL CONTINGENCY MEASURES IN THE PHOENIX-MESA 8-HOUR OZONE

MODELING DOMAIN

Base case emissions on June 6, 2002 VOC NOx
696.13 metric tons/day 291.82 metric tons/day
: Reduction Reduction

Contingency measure : Percent : Percent

(meég(;/)ton/ reduction (meég(;/)ton/ reduction
Expansion of Area A BoUNdaries .........cccociiiiiiiiiiiiciicc s 1.3 0.2 0.7 0.2
Gross Polluter Option for I/M Waivers ..... <0.1 <0.1 <0.1 <0.1
Increased Waiver Repair Limit Options ................ <0.1 <0.1 <0.1 <0.1
Federal Heavy Duty Diesel Vehicle Standards .... <0.1 <0.1 25 0.9
Federal Nonroad Equipment Standards ...........c.ccecerviiinicienenieeseeeeneee 14.6 2.1 15.6 5.3
TOAL e e 15.9 23 18.8 6.4

Source: 2007 Ozone Plan at Table 5-6.

a. Expansion of Area A Boundaries

In 2001, the Arizona legislature
passed H.B. 2538 to expand the
boundaries of Area A, adding additional
portions of Maricopa County west of
Goodyear and Peoria and a small area
on the north side of Lake Pleasant. The
implementation of air quality measures
within the new Area A boundaries
began on January 1, 2002, except for
public sector alternative fuel
requirements to be phased in over a
seven-year period. MAG modeled this
contingency measure by increasing the

21 Memorandum, G.T. Helms, Chief, Ozone/

Carbon Monoxide Programs Branch to Air Directors,

number of registered vehicles in Area A
that will be required to participate in
the I/M program. MAG estimated the
emission reductions from this
contingency measure to be 1.3 metric
tons per day of VOC and 0.7 metric tons
per day of NOx, but did not take credit
for this measure in the attainment
demonstration. See 2007 Ozone Plan at
4-7 and 4-8.

b. Gross Polluter Option for I/M Waivers

The Arizona legislature passed S.B.
1427 in 1998 to require vehicle owners
with vehicles emitting more than twice

“Contingency Measures for Ozone and Carbon
Monoxide Redesignations,” June 1, 1992.

the emission standard to repair the
vehicle sufficiently to reduce the
emission levels to less than twice the
standard in order to obtain a compliance
waiver from the Vehicle Emissions
Inspection Program. ADEQ modeled the
emission reductions for this measure
and estimated the emission reductions
from this contingency measure to be less
than 0.1 metric tons per day of VOC and
less than 0.1 metric tons per day of
NOx. MAG but did not take credit for
this measure in its attainment
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demonstration. See 2007 Ozone Plan at
4-9.

c. Increased Waiver Repair Limit
Options

In 1998, the Arizona legislature
passed S.B. 1427 to increase the amount
a person must spend to repair a failing
1967-1974 vehicle in Area A in order to
qualify for a waiver from $100 to $200.
MAG modeled this measure using
MOBILES6.2 by reducing the pre-1981
vehicle waiver rate from 4 to 2.6
percent. The emission reductions from
this contingency measure were
estimated to be less than 0.1 metric tons
per day of VOC and less than 0.1 metric
tons per day of NOx. MAG did not take
credit for this measure in its attainment
demonstration. See 2007 Ozone Plan at
4-9.

d. Federal Heavy Duty Diesel Vehicle
Standards

On January 18, 2001, EPA issued a
final rule that set more stringent
emission standards for new heavy duty
diesel vehicles (66 FR 5001). The rule
requires high-efficiency catalytic
convertors or comparable technologies
be installed on 2007 and later model
year diesel vehicles, and requires ultra-
low sulfur fuel be used in all onroad
diesel vehicles beginning in 2006. MAG
modeled emission reductions from this
federal measure using MOBILE6.2 and
estimated VOC reductions of less than
0.1 metric tons of VOC per day and 2.5
metric tons of NOx per day. MAG did
not take credit for this measure in its
attainment demonstration. See 2007
Ozone Plan at 4-9.

e. Federal Nonroad Equipment
Standards

On October 23, 1998, EPA issued a
final rule to set more stringent Tier 2
and Tier 3 emission standards for new
diesel nonroad equipment (63 FR
56967). The Tier 2 program phased in
more stringent standards for all
equipment between 2001 and 2006 and
Tier 3 imposed even more stringent
standards for 50 to 750 horsepower
engines in 2006 to 2008. Additionally,
on June 29, 2004, EPA issued the Clean
Air Nonroad Diesel—Tjier 4 Final rule to
require manufacturers to produce
nonroad engines with emission controls
that will reduce emissions by more than
90 percent (69 FR 38958). The Tier 4
standards apply to nonroad engines less
than 25 horsepower beginning in 2008
and will apply to larger engines over
2011 to 2015. MAG estimated emission
reductions from this measure using the
EPA NONROAD model and projected
VOC emission reductions of 14.6 metric
tons of VOC per day and 15.6 metric

tons of NOx per day. MAG did not take
credit for this measure in its attainment
demonstration. See 2007 Ozone Plan at
4-9 and 4-10.

3. Proposed Action on the Contingency
Measures

We propose to approve the
contingency measures in the 2007
Ozone Plan. The contingency measures
are consistent with EPA guidance that
recommends a 3 percent emission
reduction. All contingency measures
have already been implemented but
EPA guidance allows for the early
implementation of contingency
measures.

F. Motor Vehicle Emissions Budgets for
Transportation Conformity

1. Requirements for Motor Vehicle
Emission Budgets

CAA section 176(c) requires federal
actions in nonattainment and
maintenance areas to conform to the
SIP’s goals of eliminating or reducing
the severity and number of violations of
the NAAQS and achieving expeditious
attainment of the standards. Conformity
to the SIP’s goals means that such
actions will not: (1) Cause or contribute
to violations of a NAAQS, (2) worsen
the severity of an existing violation, or
(3) delay timely attainment of any
NAAQS or any interim milestone.

Actions that involve Federal Highway
Administration (FHWA) or Federal
Transit Administration (FTA) funding
or approval are subject to the EPA’s
transportation conformity rule, codified
in 40 CFR part 93, subpart A. Under this
rule, metropolitan planning
organizations (MPOs) in nonattainment
and maintenance areas coordinate with
state and local air quality and
transportation agencies, EPA, FHWA,
and FTA to demonstrate that an area’s
regional transportation plans (RTP) and
transportation improvement programs
(TIP) conform to the applicable SIP.
This demonstration is typically done by
showing that estimated emissions from
existing and planned highway and
transit systems are less than or equal to
the motor vehicle emission budgets
(budgets) contained in the SIP. An
attainment, maintenance, or RFP SIP
should establish budgets for the
attainment year, each required RFP year,
or last year of the maintenance plan, as
appropriate. Budgets are generally
established for specific years and
specific pollutants or precursors. Ozone
attainment and RFP plans should
establish budgets for NOx and VOC. See
40 CFR 93.102(b)(2)(i).

Before an MPO may use budgets in a
submitted SIP, EPA must first determine

that the budgets are adequate or approve
the budgets. In order for EPA to find the
budgets adequate and approvable, the
submittal must meet the conformity
adequacy requirements of 40 CFR
93.118(e)(4) and be approvable under all
pertinent SIP requirements. To meet
these requirements, the budgets must
reflect all of the motor vehicle control
measures contained in the attainment
and RFP demonstrations. See 40 CFR
93.118(e)(4)(v).

2. Motor Vehicle Emission Budgets in
the Phoenix-Mesa 2007 Ozone Plan

The 2007 Ozone Plan for Phoenix
Mesa included budgets for VOC and
NOx for the 2008 attainment year. On
October 4, 2007, we notified ADEQ and
MAG that we found the MVEB for the
2008 attainment year adequate for
transportation conformity purposes. See
letter from Deborah Jordan, EPA Region
9, to Nancy Wrona, ADEQ, and Dennis
Smith, MAG, “RE: Adequacy Status of
Motor Vehicle Emissions Budgets in
Eight-Hour Ozone Plan for the Maricopa
Nonattainment Area (June 2007)”,
October 4, 2007. We published a notice
of our findings at 72 FR 60666 (October
25, 2007). The budget for the 2008
attainment year is represented by
onroad VOC and NOx emissions for the
Phoenix-Mesa modeling domain on the
peak episode day in June 2008 of 72.3
metric tons per day of VOC and 145.5
metric tons per day of NOx. MAG used
geographic information systems (GIS) to
separate the onroad mobile emissions
from the Phoenix-Mesa 8-hour ozone
nonattainment area from the modeling
domain, resulting in the estimated 2008
MVEB of 67.9 metric tons per day of
VOC and 138.2 metric tons per day of
NOx.

3. Proposed Action on the Motor
Vehicle Emission Budgets

Based on our evaluation of the 2007
Ozone Plan and the budgets contained
in it, which reflect all motor vehicle
control measures contained in the
attainment and RFP demonstration, we
are proposing to approve the 2008
MVEB.

V. EPA’s Proposed Action

For the reasons discussed above, EPA
is proposing to approve Arizona’s
submitted SIP for attaining the 1997
8-Hour Ozone Standard in the Phoenix-
Mesa nonattainment area.

Specifically, EPA is proposing to
approve under CAA section 110(k)(3)
the following elements of the 2007
Ozone Plan for Phoenix-Mesa:

1. The 2002 base year emission
inventory as meeting the requirements
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of CAA section 172(c)(3) and 40 CFR
51.915;

2. The reasonably available control
measures demonstration as meeting the
requirements of CAA section 172(c)(1)
and 40 CFR 51.912(d);

3. The reasonable further progress
demonstration as meeting the
requirements of CAA section 172(c)(2)
and 40 CFR 51.910;

4. The attainment demonstration as
meeting the requirements of CAA
section 172(c)(1) and 40 CFR 51.908;

5. The contingency measures for
failure to make RFP or to attain as
meeting the requirements of CAA
section 172(c)(9); and

6. The motor vehicle emission
budgets for the attainment year of 2008,
which are derived from the attainment
demonstration, as meeting the
requirements of CAA section 176(c) and
40 CFR part 93, subpart A.

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone, Nitrogen
Dioxide, Volatile Organic Compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 30, 2012.

Keith Takata,

Acting Regional Administrator, EPA Region
IX.

[FR Doc. 2012-8729 Filed 4-10-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2010-0724, FRL-9657-3]

Approval and Promulgation of
Implementation Plans; Idaho:
Infrastructure Requirements for the
1997 8-Hour Ozone National Ambient
Air Quality Standard; Prevention of
Significant Deterioration Greenhouse
Gas Permitting Authority and Tailoring
Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan (SIP)
submittals from the State of Idaho
demonstrating that the Idaho SIP meets
the requirements of section 110(a)(1)
and (2) of the Clean Air Act (CAA) for
the National Ambient Air Quality
Standard (NAAQS) promulgated for
ozone on July 18, 1997. EPA is

proposing to find that the current Idaho
SIP meets the following 110(a)(2)
infrastructure elements for the 1997
8-hour ozone NAAQS: (A), (B), (C),
(D)D), (E)(1), (E)(iii), (F), (G), (H), (J), (K),
(L), and (M). EPA is taking no action on
CAA section 110(a)(2)(E)(ii) at this time.
We will address the requirements of this
sub-element in a separate action. EPA is
also proposing to approve a SIP revision
that applies Idaho’s Prevention of
Significant Deterioration (PSD) Program
to greenhouse gas (GHG) emitting
sources above certain thresholds,
updates Idaho’s SIP to incorporate by
reference revised versions of specific
federal regulations, and removes
unnecessary language from the SIP due
to the incorporation by reference of the
federal NAAQS and PSD regulations. In
addition, EPA is proposing to rescind
the Federal Implementation Plan (FIP)
put in place to ensure the availability of
a permitting authority for greenhouse
gas emitting sources in Idaho.

DATES: Comments must be received on
or before May 11, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2010-0724, by any of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: R10-

Public Comments@epa.gov.

e Mail: Kristin Hall, EPA Region 10,
Office of Air, Waste and Toxics (AWT—
107), 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101.

e Hand Delivery/Courier: EPA Region
10, 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101. Attention: Kristin
Hall, Office of Air, Waste and Toxics,
AWT-107. Such deliveries are only
accepted during normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2010—
0724. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
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you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
WA 98101.

FOR FURTHER INFORMATION CONTACT:
Kristin Hall at telephone number: (206)
553—6357, email address:

hall kristin@epa.gov, or the EPA Region
10 address located in the ADDRESSES
section.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we”’, “us” or “our” are used, we mean
EPA. Information is organized as

follows:
Table of Contents

I. What action is EPA proposing?
II. What is the background for the action that
EPA is proposing?
a. Section 110(a)(1) and (2)
b. Greenhouse Gas (GHG) Component of
PSD Programs
¢. Annual Incorporation by Reference (IBR)
of Federal Regulations
III. What infrastructure elements are required
under sections 110(a)(1) and (2)?
IV. What is the scope of action on
infrastructure submittals?
V. What is EPA’s analysis of Idaho’s
submittal?
VI. Scope of Proposed Action
VII. Proposed Action
VIII. Statutory and Executive Order Reviews

I. What action is EPA proposing?

EPA is proposing to approve the State
Implementation Plan (SIP) submittals
from the State of Idaho demonstrating
that the SIP meets the requirements of
section 110(a)(1) and (2) of the Clean Air
Act (CAA) for the National Ambient Air
Quality Standard (NAAQS) promulgated
for ozone on July 18, 1997. Section
110(a)(1) of the CAA requires that each
state, after a new or revised NAAQS is
promulgated, review their SIPs to
ensure that they meet the requirements
of the “infrastructure” elements of
section 110(a)(2). The Idaho Department
of Environmental Quality (DEQ)
submitted a certification to EPA on
September 15, 2008, certifying that
Idaho’s SIP meets the infrastructure
obligations for the 1997 8-hour ozone
and 1997 PM, s NAAQS. The
certification included an analysis of
Idaho’s SIP as it relates to each section
of the infrastructure requirements with
regard to the 1997 8-hour ozone and
1997 PM, s NAAQS. Subsequently, on
June 24, 2010, Idaho submitted an
updated certification to EPA for CAA
sections 110(a)(2)(D) and 110(a)(2)(G)
for multiple NAAQS, including the
1997 8-hour ozone NAAQS. EPA is
proposing to find that the Idaho SIP
meets the following 110(a)(2)
infrastructure elements for the 1997 8-
hour ozone NAAQS: (A), (B), (C), (D)(ii),
(E)(d), (E)(iii), (F), (G), (H), (), (K), (L),
and (M). This action does not address
infrastructure requirements with respect
to the 1997 PM» s NAAQS which EPA
intends to act on at a later time.

EPA is also proposing to approve
portions of a SIP revision submitted by
Idaho DEQ on June 20, 2011. This SIP
revision includes updates to the
incorporation by reference of certain
federal regulations, changes to Idaho’s
rules on the sulfur content of fuels, and
revisions to sections of the Idaho SIP
that have become unnecessary due to
the incorporation by reference of federal
NAAQS and PSD regulations. In this
action, EPA is proposing to approve a
portion of the June 20, 2011, SIP
revision that applies Idaho’s Prevention
of Significant Deterioration (PSD)
Program to greenhouse gas (GHG)
emitting sources at the emissions
thresholds and in the same time frames
as those specified in the PSD and Title
V GHG Tailoring Final Rule (Tailoring
Rule) (75 FR 31514, June 3, 2010). This
proposed revision addresses the flaws
discussed in EPA’s SIP call to states
which found that several state SIPs,
including Idaho’s, did not apply PSD to

GHG-emitting sources.? EPA
subsequently issued a FIP which
included Idaho.2 Upon final approval of
this GHG-related PSD program revision,
EPA is proposing to rescind the FIP at
40 CFR 52.37 which provides for EPA
to be the PSD permitting authority for
GHG-emitting sources in Idaho.

EPA is also proposing to approve the
portion of the June 20, 2011, revision
that updates the incorporation by
reference of the following regulations
revised as of July 1, 2010: Requirements
for Preparation, Adoption, and
Submittal of Implementation Plans, 40
CFR part 51; National Primary and
Secondary Ambient Air Quality
Standards, 40 CFR part 50; Approval
and Promulgation of Implementation
Plans, 40 CFR part 52; Ambient Air
Monitoring Reference and Equivalent
Methods, 40 CFR part 53; and Ambient
Air Quality Surveillance, 40 CFR part
58. EPA is also proposing to approve the
addition of the incorporation by
reference of the final rule for the
Primary National Air Quality Standards
for Sulfur Dioxide (75 FR 35520, June
22, 2010). EPA is not acting on the
portions of the June 20, 2011, SIP
revision that are not related to the
criteria pollutants regulated under title
I of the CAA or the requirements for
SIPs under section 110 of the Act.
Finally, EPA is proposing to approve the
portions of the June 20, 2011, revision
that remove language from the Idaho SIP
that has become unnecessary due to
Idaho’s incorporation by reference of the
federal NAAQS at 40 CFR part 50 and
the federal PSD regulations at 40 CFR
52.21. Specifically, EPA is proposing to
approve the removal of the subsections
of IDAPA 58.01.01.577 “Ambient Air
Quality Standards for Specific
Pollutants” that relate to pollutants for
which EPA has promulgated a NAAQS,
and which are now unnecessary because
Idaho has incorporated the federal
NAAQS by reference into the state SIP
at IDAPA 58.01.01.107. EPA is also
proposing to approve the changes to
Idaho’s PSD regulations at IDAPA
58.01.01.581.01 to remove the
increments table in its entirety, and to
instead reference the federal PSD
increment requirements contained in 40
CFR 52.21(c), which are incorporated by
reference in the Idaho SIP at IDAPA
58.01.01.107. EPA is not acting on the
revision to IDAPA 58.01.01.008 because

1 Action to Ensure Authority to Issue Permits
Under the PSD Program to Sources of GHG
Emissions: Finding of Substantial Inadequacy and
SIP Call (75 FR 77698, Dec. 13, 2010).

2 Action to Ensure Authority to Issue Permits
under the PSD Program to Sources of GHG
Emissions: Federal Implementation Plan (75 FR
82246, Dec. 30, 2010).
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it is related to Idaho’s Tier I Operating
Permit Program required under title V of
the CAA and is not part of the SIP. In
addition, EPA is not acting on the
revision to IDAPA 58.01.01.751 because
it is related to a non-criteria pollutant
and is not part of the SIP. The proposed
revisions to Idaho’s rules for the sulfur
content of fuels are not being acted on
at this time. EPA intends to address the
remainder of the June 20, 2011, SIP
revision in a subsequent rulemaking.

II. What is the background for the
action that EPA is proposing?

a. Section 110(a)(1) and (2)

On July 18, 1997, EPA promulgated a
new NAAQS for ozone. EPA revised the
ozone NAAQS to provide an 8-hour
averaging period which replaced the
previous 1-hour averaging period, and
the level of the NAAQS was changed
from 0.12 parts per million (ppm) to
0.08 ppm (62 FR 38856).

The CAA requires SIPs meeting the
requirements of sections 110(a)(1) and
(2) be submitted by states within 3 years
after promulgation of a new or revised
standard. Sections 110(a)(1) and (2)
require states to address basic SIP
requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the standards, so-called "’infrastructure”
requirements. States were required to
submit such SIPs for the 1997 8-hour
ozone NAAQS to EPA no later than June
2000. However, intervening litigation
over the 1997 8-hour ozone standard
created uncertainty about how to
proceed, and many states did not
provide the required infrastructure SIP
submissions for the newly promulgated
standard.

To help states meet this statutory
requirement for the 1997 ozone NAAQS,
EPA issued guidance to address
infrastructure SIP elements under
section 110(a)(1) and (2).3 This guidance
provides that to the extent an existing
SIP already meets the section 110(a)(2)
requirements, states need only to certify
that fact via a letter to EPA. Section
110(a) imposes the obligation upon
states to make a SIP submission to EPA
for a new or revised NAAQS, but the
contents of that submission may vary
depending upon the facts and
circumstances. In particular, the data
and analytical tools available at the time
the state develops and submits the SIP
for a new or revised NAAQS affects the

3William T. Harnett, Director, Air Quality Policy
Division, Office of Air Quality Planning and
Standards. “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM: 5 National Ambient Air Quality
Standards.” Memorandum to EPA Air Division
Directors, Regions I-X, October 2, 2007.

content of the submission. The contents
of such SIP submissions may also vary
depending upon what provisions the
state’s federally-approved SIP already
contains. In the case of the 1997 8-hour
ozone NAAQS, states typically have met
the basic program elements required in
section 110(a)(2) through earlier SIP
submissions in connection with
previous ozone standards.

b. Greenhouse Gas (GHG) Component of
PSD Programs

This section briefly summarizes EPA’s
recent GHG-related actions that provide
the background for this action. Please
see the preambles for these GHG-related
actions for more background.

EPA has recently undertaken a series
of actions pertaining to the regulation of
GHGs that, although for the most part
are distinct from one another, establish
the overall framework for the proposed
action on the Idaho SIP. Four of these
actions include, as they are commonly
called, the “Endangerment Finding”
and “Cause or Contribute Finding,”
which EPA issued in a single final
action (74 FR 66496, Dec. 15, 2009), the
“Johnson Memo Reconsideration” (75
FR 17004, Apr. 2, 2010), the “Light-Duty
Vehicle Rule” (75 FR 25324, May 7,
2010), and the “Tailoring Rule” (75 FR
31514, June 3, 2010). Taken together
and in conjunction with the CAA, these
actions established regulatory
requirements for GHGs emitted from
new motor vehicles and new motor
vehicle engines; determined that such
regulations, when they took effect on
January 2, 2011, subjected GHGs
emitted from stationary sources to PSD
requirements; and limited the
applicability of PSD requirements to
GHG sources on a phased-in basis. EPA
took this last action in the Tailoring
Rule, which more specifically,
established appropriate GHG emission
thresholds for determining the
applicability of PSD requirements to
GHG-emitting sources.

c. Annual Incorporation by Reference
(IBR) of Federal Regulations

Idaho incorporates by reference
various portions of Federal regulations
codified in the Code of Federal
Regulations (CFR). However, when a
Federal regulation originally
incorporated by reference into the Idaho
SIP at IDAPA 58.01.01 on a specific date
is subsequently changed, IDAPA
58.01.01 becomes out of date, and in
some cases, inconsistent with the
revised version of the Federal
regulation. To avoid potential
inconsistencies and keep IDAPA
58.01.01 up to date with changes in
Federal regulations, Idaho submits a

revision to its SIP on an annual basis,
updating the IBR citations in IDAPA
58.01.01 so they reflect any changes
made to the Federal regulations during
that year. Idaho’s current SIP includes
the approved incorporation by reference
of specific federal regulations revised as
of July 1, 2008. In Idaho’s June 20, 2011,
SIP revision, the state has included the
2009 and 2010 annual IBR updates. The
updates for the 2009 annual IBR update
are superseded by the 2010 annual IBR
update which revises the citation dates
for specific federal regulations as of July
1, 2010.

II1. What infrastructure elements are
required under sections 110(a)(1) and
(2)?

Section 110(a)(1) provides the
procedural and timing requirements for
SIP submissions after a new or revised
NAAQS is promulgated. Section
110(a)(2) lists specific elements that
states must meet for ‘“‘infrastructure” SIP
requirements related to a newly
established or revised NAAQS. These
requirements include SIP infrastructure
elements such as modeling, monitoring,
and emissions inventories that are
designed to assure attainment and
maintenance of the NAAQS. The
requirements, with their corresponding
CAA subsection, are listed below:

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.

e 110(a)(2)(D): Interstate transport.

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.

e 110(a)(2)(]): Consultation with
government officials; public
notification; and Prevention of
Significant Deterioration (PSD) and
visibility protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

EPA’s October 2, 2007, guidance
clarified that two elements identified in
section 110(a)(2) are not governed by the
3 year submission deadline of section
110(a)(1) because SIPs incorporating
necessary local nonattainment area
controls are not due within 3 years after
promulgation of a new or revised
NAAQS, but rather are due at the time
the nonattainment area plan
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requirements are due pursuant to CAA
section 172. These requirements are:

(i) Submissions required by section
110(a)(2)(C) to the extent that subsection
refers to a permit program as required in
part D Title I of the CAA, and (ii)
submissions required by section
110(a)(2)(I) which pertain to the
nonattainment planning requirements of
part D, Title I of the CAA. As a result,
this action does not address
infrastructure elements related to
section 110(a)(2)(C) with respect to
nonattainment new source review (NSR)
or 110(a)(2)(I).

This action also does not address the
requirements of 110(a)(2)(D(i) for the
1997 8-hour ozone NAAQS which have
been addressed by two separate actions
issued by EPA. On November 26, 2010,
EPA approved the SIP submittal from
the Idaho Department of Environmental
Quality to address provisions of CAA
section 110(a)(2)(D)(i) for the 1997 8-
hour ozone NAAQS (75 FR 72705). The
provisions approved in this action
included three prongs of 110(a)(2)(D)(i):
significant contribution to
nonattainment of these NAAQS in any
other state (prong 1); interference with
maintenance of these NAAQS by any
other state (prong 2); and interference
with any other state’s required measures
to prevent significant deterioration
(PSD) of its air quality with respect to
these NAAQS (prong 3). Subsequently,
on June 22, 2011, EPA approved
portions of a SIP revision submitted by
Idaho as meeting the requirements of
the fourth prong of CAA section
110(a)(2)(D)(i) as it applies to visibility
for the 1997 8-hour ozone NAAQS
(prong 4) (76 FR 36329, June 22, 2011).

This action also does not address the
requirements of CAA section
110(a)(2)(E)(ii) regarding state boards.
EPA will address the requirements of
this sub-element in a separate action.
Furthermore, EPA interprets the section
110(a)(2)(J) provision on visibility as not
being triggered by a new NAAQS
because the visibility requirements in
part C are not changed by a new
NAAQS.

IV. What is the scope of action on
infrastructure submittals?

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on those infrastructure SIP

submissions.* The commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements in other proposals that
it would address two issues separately
and not as part of actions on the
infrastructure SIP submissions: (i)
existing provisions related to excess
emissions during periods of start-up,
shutdown, or malfunction at sources,
that may be contrary to the CAA and
EPA’s policies addressing such excess
emissions (“SSM”); and (ii) existing
provisions related to “director’s
variance” or ‘“‘director’s discretion” that
purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA (“director’s
discretion”’). EPA notes that there are
two other substantive issues for which
EPA likewise stated in other proposals
that it would address the issues
separately: (i) Existing provisions for
minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”’); and (ii)
existing provisions for Prevention of
Significant Deterioration programs that
may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule” (67 FR 80186, Dec.
31, 2002), as amended by 72 FR 32526
(June 13, 2007) (“NSR Reform™). In light
of the comments, EPA believes that its
statements 